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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB FINANCE DOCKET NO. 35573 

W.'VTCO HOLDINGS. INC. AND WATCO TRANSPORTA TION SERVICES. L.L.C. 
-- ACQUISITION 01- CONTROL EXEMPTION --
WISCONSIN & SOU THERN RAILROAD, L.L.C. 

VERIFIED NOTICE OF EXEMPTION 
Pursuant lo 49 C.F.R. § 1180.2(d)(2) 

Watco Holdings. Inc. ("Watco Holdings"), and Watco Transportalion Services, L.L.C. 

("Watco Services") file Ihis Notice of Exemplion. pursuant to 49 C.F.R. § 1180.2(d)(2). for 

Watco Holdings indirectly to control the Wisconsin & Southern Railroad L.L.C. ("WSOR'") and 

for Watco Services lo directly conlrol WSOR, a Class II railroad. In support oflhis Notice of 

Exemption, Watco Holdings and Watco Services submit the following information as required 

by 49 C.F.R. § 1180.4(g): 

Seclion 1180.6(a) 

(1) A description ofthe proposed transaction. 

(i) A brief summary of the proposed transaction, the name of applicants, their 
business address, lelephone number, and the name of counsel lo whom 
questions regarding the proposed transaction can be addressed. 

Watco I loldings. a non-carrier, is a Kansas corporaiion which controls Watco Services. 

also a non-carrier. Watco I loldings currently controls, indirectly, twenty three (23) Class 111 



railroads operating in 18 Stales. Wisconsin & Soulhern Railroad Co. ("WSOR. Inc.") currently 

exists as a Wisconsin corporation. Immediately prior to this transaction being consummated 

WSOR. Inc. will convert from a Wisconsin corporaiion lo a Wisconsin limited liability company 

known as Wisconsin & Soulhern Railroad L.L.C. Once the conversion takes place. Walco 

Services will acquire 90 percent of all the issued and outstanding ownership and membership 

inleresls of WSOR and Watco Holdings vvill indirectly control WSOR. 

Watco also controls. Ihrough stock ownership and management, the Soulh Kansas and 

Oklahoma Railroad Inc. C'SKO"), Palouse River & Coulee Cily Railroad. L.L.C. ("PRCC"). the 

'Timber Rock Railroad. L.L.C. ("TIBR"), the Stillwater Central Railroad. L.L.C. ("SLWC"). lhe 

Easlern Idaho Railroad, L.L.C. ("EIRR"). Kansas & Oklahoma Railroad. L.L.C. ("K«&0"), the 

Pennsylvania Southwestern Railroad, L.L.C. ("PSWR"), the Great Northwest Railroad, L.L.C. 

("GNR"), the Kaw River Railroad, L.L.C. ("KRR"), the Mission Mountain Railroad, L.L.C. 

("MM T"). the Mississippi Soulhem Railroad. L.L.C. ("MSRR"). the Yellowstone Valley 

Railroad. L.L.C. ("YVRR"). the Louisiana Southern Railroad, L.L.C. ("LSRR"), the Arkansas 

Soulhern Railroad, L.L.C. ("ARSR"). the Alabama Southem Railroad, L.L.C. ("ABS"), the 

Vicksburg Soulhern Railroad, L.L.C. ("VSOR"). the Austin Western Railroad, L.L.C. 

("AWRR"), the Baton Rouge Soulhern Railroad. L.L.C. ("BRSR"), the Pacific Sun Railroad. 

L.L.C. ("PSRR"). the Grand Elk Railroad, Inc. ("GER"). Alabama Warrior Railway. L.L.C. 

("AWR"). Boise Valley Railroad. L.L.C ("BVR") and Autauga Northern Railroad. L.L.C. 

("ANRR"). SKO. PRCC, TIBR. SLWC. EIRR. K&O, PSWR, GNR. KRR, MMT. MSRR. 

YVRR, LSRR, ARSR, ABS. VSOR. AWRR. BRSR, PSRR. GER. AWR. BVR and ANRR are 

Class III carriers which operate rail lines in 18 States. WSOR will remain a Class II carrier. 

' On November 28. 2011. in STB Finance Docket No. 35575. Watco Moldings filed to conlinue 
in control of Swan Ranch Railroad. L.L.C. ("SRR"), upon SRR becoming a Class III carrier. 



The rail lines operated by SKO. PRCC, TIBR. SLWC. EIRR, K«&0, PSWR. GNR. KRR, 

MM T. MSRR. YVRR. LSRR, ARSR. ABS, VSOR. AWRR, BRSR, PSRR. GER. AWR. BVR 

and ANRR do not connect wilh any ofthe rail lines operated by WSOR. The rail lines operated 

by WSOR are located in Wisconsin and Illinois. None ofthe Watco railroads own or operate a 

rail line in Wisconsin or Illinois. 

./\lso. the involved iransaclion is not part ofa series of anticipated Iransaclions that vvould 

connect the rail lines operated by WSOR with any railroad in the Walco corporate family. 

Finally, neiiher WSOR nor any oflhe carriers conlrolled by Watco Holdings are Class I rail 

carriers. Accordingly, this transaction falls vvilhin the class of transactions described at 49 

C.F.R. ij 1180.2(d)(2). and is exempt from prior approval by the Surface I ransportation Board 

("Board"). 

The name and business address of Applicants are as follows: 

Walco Holdings. Inc. 
315 W. 3'^ Street 
Pittsburg. KS 66762 

Walco Transportalion Services, L.L.C. 
315 W. 3'^ Streel 
Pitlsburg. KS 66762 

Wisconsin & Southern Railroad LLC 
5300 North 33''' Sireel 
Milwaukee, WI 53209-0229 

Austin Weslem Railroad. L.L.C. 
315 W..3''''Sireet 
Pittsburg. Kansas 66762 

Vicksburg Southern Railroad. L.LC. 
315 W. 3"'Streel 
Pitlsburg, Kansas 66762 



Alabama Soulhern Railroad. L.L.C. 
315 W. 3'" Street 
Pitlsburg, KS 66762 

Arkansas Southern Railroad, L.L.C. 
315 W.3"'Sireel 
Pitlsburg. Kansas 66762 

Louisiana Southern Railroad, L.L.C. 
315 W..3'''Streel 
Pitlsburg. KS 66762 

Yellowstone Vallev Railroad. L.L.C. 
315 W. 3'''Streel 
Pittsburg, KS 66762 

Mississippi Southern Railroad, L.L.C. 
315 W. 3'^ Streel 
Pittsburg. KS 66762 

Mission Mountain Railroad, L.L.C. 
315 W. 3'''Sireel 
Pittsburg. KS 66762 

South Kansas and Oklahoma Railroad. Inc. 
123 N. Depot 
Cherryvale, KS 67335 

Palouse River & Coulee City Railroad. L.L.C. 
325 Mill Road 
Lewiston, ID 83501 

Timber Rock Railroad. L.L.C. 
505 Wesl Avenue F 
Silsbee. 'TX 77656 

Stillwater Central Railroad, L.L.C. 
123 N. Depot 
Cherryvale. KS 67335 

Easlern Idaho Railroad, L.L.C. 
618 Shoshone Sl. West 
Twin Falls. ID 83301 



Kansas & Oklahoma Railroad. L.L.C. 
1825 W. Harry 
Wichita, KS 67213 

Pennsylvania Southwestern Railroad. L.L.C. 
lO"'Sireet and Midk 
Midland. PA 15059 
lO"' Sireet and Midland Avenue 

Great Northwest Railroad. L.L.C. 
325 Mill Road 
Lewiston. ID 83501 

Kaw River Railroad, L.L.C. 
315 W. 3'''Sireet 
Pitlsburg. KS 66762 

Baton Rouge Southern Railroad. L.L.C. 
315 W. .3"'Wet 
Pitlsburg. Kansas 66762 

Pacific Sun Railroad, L.L.C. 
315 W. 3"'Sireet 
Pittsburu. KS 66762 

Grand Elk Railroad, Inc. 
315 W. 3''' Sireel 
Pittsburu, KS 66762 

Alabama Warrior Railway. L.L.C. 
315 W. 3'''Street 
Pittsburg, KS 66762 

Boise Valley Railroad, L.L.C. 
315 W. 3'^ Street 
Pitlsburg. KS 66762 

Autauga Northern Railroad. L.L.C. 
315 W^..3'''Sireel 
Pitlsburg, KS 66762 



.•\pplicanls' representative: 

Karl Morell 
Of Counsel 
Ball .lanik LLP 
655 Fitkenth Sireel. N.W. 
Suile 225 
Washingion. D.C. 20005 
(202) 638-3307 

(ii) The proposed time schedule for consummation ofthe proposed transaction. 

Walco I loldings intends to consummale this transaction on or shortly after the 

elTective dale oflhis Notice. 

(iii) The purpose soughl lo be accomplished by the proposed transaction. 

Walco Holdings intends lo acquire conlrol of WSOR as an investmenl in order to 

reduce overhead expenses, coordinate billing, mainlenance, mechanical and personnel policies 

and practices ofits rail carrier subsidiaries and thereby improve the overall efficiency ofrail 

sen'ice provided by the railroads in the Watco corporaie family. 

(5) .A. list oflhe State(s) in which any part ofthe property ofeach applicant carrier is 
situated. 

SKO's lines are located in Missouri. Kansas and Oklahoma. 

EIRR's lines are locaied in Idaho. 

PRCC's lines are located in Washington, Oregon and Idaho. 

TIBR's lines are locaied in Texas and Louisiana. 

SLWC"s lines are located in Oklahoma. 

K&0"s lines are locaied in Kansas and Colorado. 

PSWR"s line is located in Pennsylvania. 

GNR"s lines are located in Idaho and Washington. 

KRR"s lines are locaied in Kansas and Missouri. 

file://�/pplicanls'


MMT's lines are locaied in Montana. 

MSRR's line is locaied in Mississippi. 

YVRR's lines are located in Montana and North Dakota. 

LSRR's lines are located in Louisiana. 

ARSR's lines are located in Arkansas and Oklahoma 

ABS's lines are locaied in Mississippi and Alabama. 

VSOR"s lines are located in .Vlississippi. 

.'\WRR's lines are located in Texas. 

BRSR"s lines are locaied in Louisiana. 

PSRR"s lines are located in Califomia. 

GER's lines are located in Indiana and Michigan. 

AWR"s lines are locaied in .Alabama. 

BVR's lines are locaied in Idaho. 

ANRR's lines are located in Alabama. 

WSOR's lines are locaied in Wisconsin and Illinois. 

(6) Map. 

Maps illustrating the rail lines of SKO, PRCC. 1 IBR. SLWC. EIRR. K&O. 

PSWR. GNR. KRR. MMT, MSRR. YVRR. LSRR, ARSR. ABS. VSOR, AWRR, BRSR, 

PSRR. GER. AWR. BVR. ANRR and WSOR are attached as Exhibil 1. 

(7)(ii) Agreemenl. 



A redacted version ofthe draft Purchase Agreemenl is attached as Exhibit 2. 

Unredacted copies ofthe draft Purchase Agreement are being filed under seal pursuant to the 

accompanying Motion for Protective Order." 

Because SKO, PRCC. TIBR. SLWC. EIRR. K&O. PSWR. GNR, KRR. MMT. MSRR. 

YVRR. LSRR. ARSR. ABS, VSOR. AWRR. BRSR. PSRR, GER. AWR. BVR and ANRR are 

Class III carriers and because WSOR is a Class II rail carrier the Board should impose the labor 

protective conditions set forth in Wi.sconsin Central LTD. Acquisition Exem. - Union Pac. RR, 

2 S.T.B. 218(1997). 

ENVIRONMENTAL AND HISTORIC IMPACTS 

Walco I loldings vvill control WSOR for the purpose of continued rail operalions where 

further Board approval is required to abandon or disconlinue any service, and there are no plans to 

dispose of or alter properties subject to the Board's Jurisdiction that are 50 years old or older. 

Hence, this Nolice of Exemplion does not require an historic report under 49 C.F.R. S 1105.8(b)(l). 

Watco Holdings" control of WSOR vvill nol result in .significant changes in carrier 

operations. There vvill nol be a diversion of: (1) more than 1,000 rail carloads a year to motor 

carriage: or (2) an average of 50 carloads per mile per year for any part of these lines lo motor 

carriage. This transaction will nol result in: (1) an increase in rail iraffic of al least 100 perceni or 

an increase of al least eight trains a day on any segment oflhe lines: (2) an increase ofrail yard 

activity of at least 100 percent; or (3) an average increase in truck traffic of more than 10 percent of 

the average daily Irafllc or 50 vehicles a day. This transaction vvill nol alTect a Class I or 

" The Exhibil B and the Schedules to the Purchase Agreemenl have not yel been prepared. 
Should the Board wish also lo review the Exhibil B and the Schedules. Watco Holdings vvill file 
Ihem as soon as thev are finalized. 

10 



nonattainment area under the Clean Air Acl. In any event, the thresholds of 49 C.F.R. 

S 1105.7(e)(5)(ii) vvill not be exceeded. Finally, this Iransaclion does nol contemplate the 

transportation of any ozone depleting materials. Therefore, no environmental documenlalion is 

required under 49 C.F.R. § 1105.6(c)(2). 

This aciion vvill not significantly affect either the quality ofthe human environment or 

eneruy conservation. 

Respectfully submilled. 

KARL MOREL 
Of Counsel 
BALLJANIK LLP 
655 Fifteenth Street. N.W. 
Suite 225 
Washington. D.C. 20005 
(202) 638-3307 

Attorney for: 
WA TCO HOLDINGS, INC. and WATCO 
TRANSPORTATION SERVICES L.L.C. 

Dated: November 29. 2011 
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PURCHASE AGREEMENT 

This PURCHASE AGREEMENT (".AgrccmenD dated as of , 2011. among 
WILLIAM E. GARDNER ("Shareholder"), the individual shareholder of WSOR HOLDINGS .̂ 
INC.. a Wisconsin corporation ("Newco"). and WATCO TRANSPORTATION SERVICES. 
L.L.C. a Kansas limited liability company ("Purchaser"). Shareholder. Newco and Purchaser are 
collectivciv referred lo as "Parties", or individually as a "Partv." 

RECTTALS 

A. Newco owns 100% of the outstanding membership interests of Wisconsin & 
Southern Railroad. L.L.C. a Wisconsin Limited Liability Company ("Company"). 

B. Purchaser desires to purchase from Newco. and Shareholder desires to cause 
Newco to .sell to Purchaser, ninety (90%) percent of all the issued and outstanding ownership and 
membership interests of Company. The interests of Company to be purchased by Purchaser as 
provided for above shall be collectively referred to herein as the "Purchased Interests" and the 
outstanding ownership interests of the Company shall be referred to as the "Interests." The 
above is morc fully summarized in the attached Exhibit A\. Accordingly, the parties hereby agree 
as follows: 

ARTICLE I 

Purchase and Sale of Interests; Closinu 

SECTION 1.01 Purcha.se and Sale of the Interests. On the terms and 
subject to the conditions oflhis .Agreement, at the Closing (as defined in Section 1.02). Newco 
shall sell, transfer and deliver lo Purchaser. Shareholder shall cause Newco to sell, transfer and 
deliver to Purchaser, and Purchaser shall purchase from Newco. the Purcha.sed Interests for the 
following consideration: [ 

1 (the "Cash Payment") at Closing, subject 
to adjustment as provided in Sections 1.04.1 with such total payments being referred to as the 
"Purchase Price". The purchase and sale ofthe Purchased Interests is referred to in this 
Agreement as the "Acquisition". For the avoidance of doubt, all amounts referenced in this 
Agreement arc in United States dollars. 

SECTION 1.02 Closing Date. The closing of the Acquisition (the 
"Closing') shall take place at the olTices of Purchaser, at 10:00 a.m. on the second business day 
following notice from either party ofthe satisfaction (or. lo the exlent pennitted, the waiver) of 
the conditions set forth in Seclion 6.01, or. if on such day any condition set forth in Section 6.02 
has not been satisfied (or. to the extent permitted, waived by the party entitled lo the benefit 
thereof), as soon as practicable after all the conditions set forth in such Section 6.02 have been 
satisfied (or, to the extent permitted, waived by the parties entitled to the benefits thereof), or at 
such other place, time and date as shall be agreed between Shareholder and Purchaser, f 

1 unless extended by the mutual agreement ofthe parties hereto (the 
date on which the Closing occurs, the "Closing Date"). The Closing shall be effective as of 
12:01 a.m. on the day immediately following the Closing Date or such olher date as mutually 
agreed lo by the Parties (the "ElTective Time"). For the portion oftime between the Closing 
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Date and prior to the Effective Time, other lhan transactions expressly contemplated hereby. 
Shareholder and NEWCO shall cause Company to carry on the business ofthe Company and its 
predecessors in interest only in the ordinary course in the same manner as previously conducted 
by Norlhern. GRC and WSOR, Inc. (all as defined below in Section 1.03(a)(iv)). At present, lhe 
Parties plan to pre-close into escrow on | 

J -

SECTION 1.03 Transactions to Be EITected at the Closing. .At the Closing: 

(a) Shareholder shall deliver or cause Newco to deliver to Purchaser or its 
designee the following: 

(i) certificates representing the Purchased Interests in 
Company as set forth in this Agreement, duly endorsed in blank or 
accompanied by share powers duly endorsed in blank in proper form for 
transfer, with appropriate transfer tax stamps, ifany, affixed; 

(ii) a certificate that the Acquisition is exempt from 
withholding pursuant to the Foreign Investment in Real Property Tax 
Act; 

(iii) certificate(s) signed by the Shareholder, a duly authorized 
officer oT Newco, and a duly authorized officer of Company certifying 
that the conditions specified in Section 6.02(a) and (b) have been 
fulfilled; and 

(iv) Documents reasonably acceptable to Purchaser evidencing 
the following have occurred prior to the Closing Date, with each step 
enumerated having occurred at least one business day prior to the next 
enumerated .step: (I) liquidation of WSOR, LLC. as certified by the 
Wisconsin Secretary of State. (2) merger of Northern Rail Car Leasing. 
Inc.. a Wi.sconsin corporation, ("Northern") and Gardner Realty 
Corporaiion, a Wisconsin corporation, ("GRC") with and into Wisconsin 
& Southern Railroad Co.. a Wisconsin corporation. ("WSOR. Inc."), as 
certified by the Wisconsin Secretary of Stale, (3) formation of Newco, as 
certified by the Wisconsin Secretary of Stale, (4) contribution of all ofthe 
shares of WSOR, Inc. to Newco, as evidenced by a contribution 
agreemenl. (5) election by Newco for WSOR. Inc. to be treated as a 
qualified subchapter S subsidiarj' beginning on the date ofthe 
contribution, pursuant to section 1361(a)(3) ofthe Internal Revenue Code 
of 1986. as amended, (the "Code", and any reference to a section ofthe 
Code in this .Agreement includes any predecessor section) as evidenced 
by a properly completed and timely filed Inlernal Revenue Service form 
8869 ("Qualified Subchapter S Subsidiary Election") as elTective as of 
the dale ofthe contribution (and Shareholder and Newco shall deliver to 
Purchaser upon receipt an acceptance of such election by the Internal 
Revenue Service), and (6) the subsequent conversion of WSOR. Inc. 



from a corporation into a limited liability company representing the 
Company, as certified by the Wisconsin Secretary of Slate. 

(v) Documents reasonably acceptable to Purchaser that all 
legal and tax registrations, withdrawals, filings, and fees have been made, 
filed or paid, and such items have been accepted by appropriate 
jurisdictions, related to the transactions described in section l.03(a)(iv). 

(vi) Documents reasonably acceptable to Purchaser thai all of 
the shares of WSOR, Inc. previously owned by Stephanie Schladweiler 
shall have been purchased by the Shareholder. 

(b) In addition to the foregoing, at the Closing, Shareholder or Newco will 
pay or cause to be paid (which payment shall be made by directing a portion ofthe Purchase 
Price thereto) and shall provide reasonable evidence thereof to Purchaser of payment oT: 

(i) all indebtedness ofthe Company, including, but not limited 
to. all notes payable, liability for pre-Closing faxes, mortgages, term 
loans, revolver borrowings, and any fees and expenses relating thereto 
but excluding any debt and any other liability included in the not working 
capital calculations contemplated by Section 1.04.1 below and 
indebtedness owed to the Slate of Wisconsin (or any agency or 
instrumentality thereof including, without limitation, to the East 
Wisconsin Counfies Railroad Consortium, the Wisconsin River Rail 
Transit Commission, and the Pecatonica Rail Transit Commission). 

(ii) all outstanding fees and expenses ofthe professional 
advisors to Shareholder. Newco or Company for services up and to the 
Closing Date. 

(iii) all filing, registration or other fees, expenses, and Taxes 
related to the transactions described in secfion 1.03(a)(iv). 

(c) Purchaser shall deliver or cause to be delivered to Newco the following: 

(i) payment, by wire transfer, of immedialely available funds 
to the parties referenced in subsection 1.03(b). in an amount (not 
exceeding the aggregate Purchase Price) equal to any amounts under 
subsection (b) being paid from the Purchase Price proceeds (the "Third 
Partv Payments"): 

(ii) payment, by wire transfer to a bank account(s) in the 
amounts designated in writing by Newco. of immediately available funds 
totaling an amount equal to (w) the Cash Payment (reduced by the Third 
Parly Payments): plus or minus (x) ninety (90%) percent of the amount 
by which the Estimated Working Capilal (as defined in Section 1.04.1(b) 
below) exceeds or is less than the Maximum Working Capital Threshold 
or Minimum Working Capital Threshold, as applicable (both as defined 



hereinafter in Secfion 1.04.1(a)), which such net excess or deficiency 
shall be calculated by the Company and shared with Purchaser at least 
two business days prior to the Closing Date (the "Preliminary Working 
Capital Purchase Price Adjustment"); minus (y) the Earnest Deposit (as 
defined in Section 1.04.2) to the extent distributed to Newco or 
Shareholder: minus (z) the amount of any loans by the Company to the 
Shareholder or to Newco (which shall be deemed paid in full by such 
reduction): and 

(iii) a certificate signed by a duly authorized officer of 
Purcha.ser certifying that the conditions specified in Section 6.03 have 
been fulfilled. 

SECTION 1.04 Purchase Price Adjustment and Earnest Deposit. 

Section 1.04.1 Working Capilal 

(a) It is the parties' intent that the Purchase Price shall be increased by 90% 
ofthe amount, ifany, by which the Closing Working Capital | | (the 
"Maximum Working Capital Threshold") and decrea.sed by 90% of the amount, if any, by 
which the Closing Working Capital is f ] (the "Minimum Working 
Capital Threshold"), such adjustment being rcTerred to as the "Final Working Capilal 
Purchase Price .Adjustment". For purposes oflhis Agreement, the Maximum Working Capital 
1 hreshold and the Minimum Working Capital Threshold represent f 

j the approximate Working Capital of the Company as of 
October 31. 2011 (the "Preliminarv Working Capital"). 

(b) At least two business days prior to the Closing Date, the Shareholder shall 
cau.se the Company to deliver to Purchaser a good faith estimate (the "Estimated W'orking 
Capital") oT the Closing Working Capital (as defined below) and the Preliminary Working 
Capital purchase Price Adjustmeni along with a summary showing in reasonable detail the 
Company's calculation of such amounts. The Cash Payment shall be adjusted upwards or 
downwards, as appropriate, in an amount equal to 90% of each dollar to the extent the 
Estimated Working Capilal exceeds the Maximum Working Capital 'Threshold or is less than 
the Minimum Working Capital Threshold. 

(c) Wilhin 60 days after the Closing Date. Purchaser shall prepare and deliver 
to Shareholder (on behalf of Shareholder and Newco) a statement (the "Statement"), selling 
forth the Working Capital (as defined in Section 1.04.1(f)) ofthe Company as ofthe close of 
business on the Closing Date ("Closing Working Capital") along with a summary showing in 
reasonable detail the Purchaser's calculation of such amount together with a certificate of 
Purchaser that the Statement has been prepared in compliance with the requirements oflhis 
Section 1.04.1. 

(d) During the 30-day period following Shareholder's receipt ofthe Statement. 
Shareholder and his independent auditors or olher advisors .shall have the right to review all 
relevant documents relating to preparation of the Statement. The Statement shall become 
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final and binding upon the parties on the 30th day following actual delivery thereof to 
Shareholder unless Shareholder give written notice of his disagreement with the Statement (a 
"Notice of Disagreement") to Purchaser prior to such date. Any Notice of Disagreement shall 
(i) specify in reasonable detail the nature of any disagreement so asserted, and (ii) only 
include disagreements which are based on the Statement nol having been prepared in 
accordance with this Section 1.04.1 or which are based on mathematical errors. Ifa Notice of 
Disagreement is received by Purchaser in a fimcly manner, then the Statement (as revised in 
accordance with this sentence) shall become final and binding upon Purchaser and 
Shareholder on the earlier of (A) the date Purchaser and Shareholder resolve in writing any 
differences they have wilh respect to the matters .specified in the Notice of Disagreement and 
(B) the date any disputed matters are finally resolved in writing by the Accounling Fimi (as 
defined below). During the 30-day period following the delivery of a Notice of 
Disagreement. Purchaser and Shareholder shall meet to re.solve any differences that they may 
have with respect to the matters specified in the Notice of Disagreement. During such period. 
Purchaser and its auditors or olher advisors shall have access to the working papers of 
Shareholder's auditors or other advisors prepared in conneclion with their certification ofthe 
Notice of Disagreement. At the end of such 30-day period if not resolved by the Parties, 
Purchaser and Shareholder shall submit to an independenl accounting firm (the "Accounting 
Firm") for arbitration any and all matters that remain in dispute and were properly included in 
the Notice of Disagreement. The Accounting Firm shall be an independent public accounting 
firm as shall be agreed upon by the parties. Purchaser and Shareholder agree to use 
reasonable efforts to cause the Accounting Firm lo render a decision resolving the matters 
submitied to the Accounling Firm within 30 days. Judgment may be entered upon the 
determination ofthe Accounting Firm in any court having jurisdiction over the party against 
which such determination is to be enforced. The cost of any arbitration (including the fees 
and expen.ses of the Accounting Firm and reasonable attorney fees and expenses of the 
parties) pursuant to this Section 1.04.1 shall be borne by Shareholder and Purchaser in inverse 
proportion as they may prevail on matters resolved by the Accounting Fimi. which 
proportionate allocations shall also be deiermined by the Accounting Firm at the time the 
determination of the Accounling Firm is rendered on the merits of the matters submitied. 
Irrespective ofthe above, the fees and disbursements of Purchaser's independent auditors and 
olher advisors incurred in connection wilh their review of the Slatement and review of any 
Notice of Disagreement shall be borne by Purchaser, and the fees and disbursements of 
Shareholder's independent auditors or other advisors incurred in connection wilh their review 
of the Statement and certification of any Nolice of DLsagreement shall be borne by 
Shareholder. 

(e) The Purchase Price shall be increased by the amount by which the Final 
Working Capital Purchase Price Adjustmeni exceeds the Preliminary Working Capital 
Purchase Price Adjustment, and the Purchase Price shall be decreased by the amount by which 
the Final Working Capital Purchase Price Adjustment is less lhan Preliminary Working 
Capital Purchase Price Adjustment (the Purchase Price as so increased or decreased shall 
hereinafter be referred to as the "Adjusted Purchase Price") and recognition shall be given to 
the fact that any adjustmeni might be positive or negative. By way of example only, if the 
Final Working Capital Purchase Price Adjustment is positive and the Preliminar>' Working 
Capilal Purchase Price Adjustment is negative, the adjustment to the Purchase Price hereunder 
shall be the difference in such amounts which result from the subtraction or a negative amount 



from a positive amount. Ifthe Final Working Capital Purchase Price Adjustment is in excess 
of the amount of the Preliminary Working Capital Purchase Price Adjustment. Purchaser 
shall, within ten days after the Statement becomes final and binding on the parties, make 
payment to Newco by wire transfer in immediately available funds of the amount of such 
excess, together with interest thereon at a rate equal to the rate of interest from time to time 
announced publicly by Citibank, N.A. as its prime rate calculated based upon lhe aclual 
number of days elapsed from the Closing Date to the date of payment, without compounding. 
If the Final Working Capital Purchase Price Adjustment is less than the amount of the 
Preliminary Working Capital Purchase Price Adjustment. Shareholder shall, within ten days 
after the Stalemenl becomes final and binding on the parties, make payment, or cause Newco 
lo make payment to Purchaser by wire transfer in immediately available funds ofthe amount 
of such difference, together with interest thereon at a rate equal to the rate of interest from 
time to time announced publicly by Citibank, N.A., as its prime rate calculated based upon the 
actual number of days elapsed from the Closing Dale to the date of payment, without 
compounding. 

(f) The temi "Working Capital" means Current .Assets minus Current 
Liabilities. The temis "Current Assets" and "Current Liabilities" mean the combined current 
assets and combined current liabilities, respectively, ofthe Company as ofthe specified date, 
calculated in the same manner and using the same methods and accounts used in determining 
the amount of each of such items in determining the Estimated Working Capital. Without 
limiting the generality of the Ibregoing, Closing Working Capital shall be calculated in the 
.same manner. The scope of the disputes to be resolved by the .Accounting Firm shall be 
limited to whelher such calculation was done in accordance with the Ibregoing and whether 
there were mathematical errors in the Statement, and the Accounting Firm is not to make any 
other determination. 

(g) During the period of time from and after the Closing Date, ihrough the 
resolulion of any adjustment lo the Purchase Price contemplated by this Section 1.04.1. 
Purchaser shall afford, and shall cause the Company to afford, to Shareholder and any 
accountants, counsel or financial advisors retained by Shareholder in connection with any 
adjustment to the Purchase Price contemplated by this Section 1.04.1. reasonable access 
during normal business hours to all the properties, books, contracts, personnel and records of 
the Company and the Subsidiaries relevant to the adjustment conlemplaled by this Section 
1.04.1. 

Section 1.04.2 Earnest Deposit. 

Purchaser has caused f | lo be 
deposited with an escrow agent as an earnest money deposit ("Earnest Deposit") pursuant 
to that certain "Escrow Agrcemcnt" attached hereto as Exhibil B. Said Earnest Deposit 
shall be paid to Newco or Shareholder, as designated in Section 1.03(c) above, and 
applied against the Purchase Price to reduce the Cash Paymeni at Closing. If Purchaser 
fails to close the .Acquisition as provided for herein (a) due to Purchaser's Tailure lo 
perform and comply in all material respects with its obligations and covenants required 
by this .Agreement to be perfomied or complied with by Purchaser (except as caused by 
Shareholder, Newco or Company) by the time indicated herein or (b) after Shareholder or 



Newco have undertaken the restructuring actions conlemplaled by Seclion 1.03(a)(iv). the 
Earnest Deposit shall be forfeited to Shareholder as a liquidated damage pursuanl to the 
terms ofthe Escrow Agreement. Ifthe Acquisition provided for herein fails lo close for 
any other reason(s), the escrow agent shall return the Earnest Deposit pursuanl to the 
terms ofthe Escrow Agreement. 

SECTION 1.05 Purcha.se Price Allocation and Treatmeni for Tax Purposes 

(a) The Shareholder. WSOR. Inc., Newco, and the Company shall treat the 
contribution ofthe shares of WSOR, Inc. to Newco, and rclalcd transactions, as described 
in Situation 1 of Revenue Ruling 2008-18, 2008-13 I.R.B. 674 (.3./31/2008). 

(b) 'The Parties shall treat the purchase and sale of the Interests of the 
Company as described in Situation 1 of Revenue Ruling 99-5. 1999-6 I.R.B. 8 (2/8/99). 

(c) The Purchase Price shall be allocated for purposes of sections 704 and 
1060 ofthe Code, and Treasury Regulations section 1.704-1 (any reference to a section of 
the Treasury Regulations in this Agreement includes any predecessor section), among the 
assets of the Company as of the Closing Date in accordance with their respective fair 
market values pursuant to an estimaled allocation (which shall include the estimated 
allocation to all Class VI and Class VII assets, as those terms are described in Treasury 
Regulations section 1.338-6. in one aggregate amount) schedule prepared by Purchaser 
and submitted to Shareholder (on behalf of themselves and Newco) within 5 days prior to 
the Closing Dale for review and approval. Such allocation schedule shall be consistent 
with the values described in Schedule 1.05(a) and shall be prepared in accordance with 
the mclhodology set forth in Schedule 1.05(b). The Purchaser shall provide the final 
allocation to the Shareholder as soon as reasonably possible after the Closing Date for 
Shareholder's approval, which such allocation shall be prepared consistently with the 
eslimated allocation. Ifthe Shareholder does nol agree with the final allocafion such 
dispute shall be resolved using the same dispute resolution process set forth in Section 
1.04.1(d). None ofthe Parties shall take a posifion on any income Tax return, before any 
Governmental Entity charged wilh the collection of any income Tax, or in any judicial 
proceeding that is in any way inconsistent wilh the allocation determined in accordance 
with this Section 1.05. and .shall file any fomi with the Internal Revenue Ser\'ice in a 
manner consistent with the allocation detemiined in accordance wilh this Seeiion 1.05. 
The Parties shall treat any payments made pursuanl to the indemnification provisions of 
this Agreement as an adjustment to the allocation for such Tax purposes, except to the 
exlent otherwise required by the Code including any amouni required to be treated as 
original issue discount. 

ARTICLE II 

Representations and Warranties Relating to Shareholder and the Interests 

Shareholder and Newco, jointly and severally, represent and warrant to Purchaser 
as follows: 
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SECTION 2.01 Authoritv: Execuiion and Delivery; Enforceability. 
Shareholder and Newco have full power and authority to execute this Agreement and the other 
agreements and instruments executed and delivered in connection with this Agreement (the 
"Ancillarv Agreements") to which they are, or are specified to be. a party and to consummate the 
Acquisition and the transactions contemplated hereby. Shareholder and Newco have duly 
executed and delivered this Agreement and prior to the Closing will duly execute and deliver 
each Ancillary Agreement lo which they are. or are specified to be, a party, and this Agreement 
constitutes, and each Ancillar>' Agreement to which they are. or are specified to be, a party will 
after the Closing constitute, their legal, valid and binding obligation, enforceable against them in 
accordance with its terms. 

SECTION 2.02 Consents. 'To iheir knowledge, no material consent, 
approval, license, permit, order or authorization ("Consent") ol". or material registration, 
declaration or filing with, any Federal, provincial, slate, local or foreign government or any court 
of competent jurisdiction, administrative agency or commission or other governmenlal aulhorily 
or insirunientality, domestic or foreign (a "Governmenlal Entitv") is required lo be obtained or 
made by or with respect to Shareholder or Newco in connection wilh the execution, delivery and 
performance of this Agreement or any Ancillary Agreement or the consummation of the 
Acquisition other than: (A) any necessary compliance with and filings vvith the Surface 
Transportation Board ("STB") and under the Hart Scott Rodino Act ("HSR Acf): and (B) those 
that may be required solely by reason of Purchaser's (as opposed to any other third party's) 
participation in the .Acquisition and the transactions contemplated hereby and by the Ancillary 
Agreements. 

SECTION 2.03 The Interests. Newco has good title to the Purchased 
Interests and Interests, free and clear of all Liens (as defined in Section 3.06 below). Upon 
delivery to Purchaser at the Closing of certificates representing the Purchased Interests, duly 
endorsed by Newco for transfer to Purchaser, and upon Newco's receipt of the Cash Payment, 
good title to the Purchased Interests vvill pass to Purchaser, free and clear of any Liens, other 
than those arising Trom acts of Purchaser or its Affiliates (as defined belovv). Other than this 
Agreement and the Company's Operating Agreement, the Purchased Interests and Interests are 
not subjccl to any voting trust agreement or other agreement, including, wilhout limitation, any 
Contract restricting or olherwise relating to the voling. dividend rights or disposition of the 
Purchased Interests. For purposes oflhis Agreement, "Affiliate" of any person means another 
person that directly or indirectly, through one or more intermediaries, controls, is controlled by. 
or is under common control with, such first person. 

ARTICLE III 

Representations and Warranties Relating to the Company 

Shareholder and Newco, jointly and severally, hereby represent and warrant to 
Purchaser as follows: 

SECTION 3.01 Organization and Standing: Books and Records. 



(a) The Company is a limited liability company duly organized and validly 
exisling under the laws ofthe State of Wisconsin. Company has the requisite limited liability 
company power and authority and possesses all governmental franchises, licenses, permits, 
authorizations and approvals necessary to enable it to own. lease or otherwise hold its 
properties and assets and to carry on its business as presently conducted, other than such 
franchises, licenses, permits, authorizations and approvals the lack of which, individually or in 
the aggregate are not material to the conduct of the business of the Company as presently 
conducted. The Company is duly qualified and in good standing to do business as a foreign 
corporation in each jurisdiction in which the conduct or nature of its business or the 
ownership, leasing or holding of its properties makes such qualification necessary, except 
such jurisdictions where the failure to be so qualified or in good .standing, would not have a 
Company Malerial Adverse ElTecl (as defined in Section 3.04 below). A list of the 
jurisdictions in which the Company is so qualified is set forth in Schedule 3.01. 

(b) The Company has delivered to Purchaser true and complete copies of the 
articles of organization and operating agreement, each as amended to date, oflhe Company. 

SECTION 3.02 Ownership Interests oTthe Company. 

(a) The Interests represent all of the outstanding ownership interests in the 
Company. Except for the Interests, there are no other outstanding membership interest or other 
form of ownership or olher equity securities or interests of the Company issued, reserved for 
issuance or outstanding. Schedule 3.02 sets forth for the Company its auihorized ownership 
interests, and the record and beneficial owners of such outstanding ownership interests. The 
Inleresls are duly auihorized. validly issued, fully paid and nonas.sessabIc and nol subject to 
any preemptive right, subscription right or any similar righl. Except as set forth above, as of 
the date of this Agreement, there are not any options, warrants, rights, convertible or 
exchangeable securities, "phantom" slock righls, stock appreciation rights, stock-based 
performance units, commitments, Coniracts. arrangements or undertakings of any kind to 
which the Company is a party or by which any of them is bound (i) obligating the Company to 
issue, deliver or sell, or cause to be issued, delivered or sold, ownership interests or other 
equity interests in, or any security convertible or exercisable for or exchangeable into any 
ownership interest or other equity interest in, the Company or (ii) obligating the Company to 
issue, grant, extend or enter into any such option, warrant, call, righl, securiiy. commitment. 
Contract, arrangement or undertaking. 

(b) The Company does not own. directly or indireclly, any capital stock, 
membership interest, partnership interest, joint venture interest or other equity interest in any 
individual, firm, corporation, partnership, limited liability company, trust, joint venture. 
Governmental Entity or other entity ("Person"). 

SECTION 3.03 I Reserved.! 

SECTION 3.04 No Conflicts; Consents. Except as set forth in Schedule 
3.04. the execution and delivery by Shareholder and Newco of this .Agreement do nol. the 
execution and delivery by Shareholder or the Company ofeach .Ancillary Agreement to which it 
is. or is specified to be, a parly will nol, and the consummation of the Acquisition and the 



tran.sactions contemplated hereby and compliance by Shareholder and the Company with the 
terms hereof and thereof will not confiict with, or result in any violafion of or default (vvith or 
without notice or lapse oftime. or bolh) under, or give rise lo a right of termination, cancellation 
or acceleration of any obligation or lo loss ofa material benefit under, or result in the creation of 
any Lien upon any of the properties or assets of the Company under (i) the articles of 
organization or operating agreement ofthe Company, (ii) any Contract to which the Company is 
a party or by which any ofits respective properties or assets is bound or (iii) anyjudgment. order 
or decree ("Judgment") or statute, law. ordinance, mle or regulation ("Applicable Law") 
applicable to the Company or its respective properties or assets, other than, any such items that, 
individually or in the aggregate, have not had and would not reasonably be likely to have a 
Company Malerial Adverse TJTecl. No Consent of or material registration, declaration or filing 
wilh, any Governmental Entity is required to be obtained or made by or with respecl to the 
Company or any Subsidiary in conneclion vvith the execution, delivery and performance oflhis 
.Agreement or any .Ancillary Agreement or the consummation of the Acquisition or the 
transactions contemplated hereby, other than: (A) any necessary compliance with and filings 
with the S TB and under the HSR Act: and (B) those that may be required solely by reason of 
Purchaser's (as opposed to any olher third party's) participation in the .Acquisition and the 
transactions contemplated hereby and by the Ancillary Agreemenls. For purposes of this 
.Agreement "Companv Material Adverse Effeci" shall mean any development that, individually 
or in the aggregate, (a) constitutes or would be reasonably expecied lo resull in a material 
adverse effect on the business or financial condition of the Company laken as a whole, or (b) 
prevents the Company from consummating the transactions contemplated by this Agreement; 
provided, however, none of the following shall be taken into account in determining whether 
there has been a Company Malerial Adverse Effect: (i) changes in condifions in the United 
States or the capital or financial markets or the vvorid economy generally and which changes do 
not have a disproportionately adverse effect on the Company relative to its industry peers; 
(ii) changes in general legal, regulatory, political, economic or business conditions or changes in 
(j.AAP and which changes do not have a disproportionately adverse effect on the Company 
relative to its indu.stry peers: (iii) acts of God or any hostilities, acts of war. sabotage, terrorism 
or military actions, or any escalation or worsening of any such hostilities and which changes do 
nt>l have a disproportionately adverse elTect on the Company relative to its indusiry peers; 
(iv)any failure lo meet internal or published projections, estimates or forecasts of revenues, 
earnings or olher measures of financial or operating perfomiance for any period: and (v) the 
announcement, execution, performance or consummation of this Agreement or the transactions 
conlemplaled by this Agreement. 

SECTION 3.05 Financial Statements. 

(a) Schedule 3.05 sets forth (i) the audited Combined Balance Sheets of 
WSOR, Inc. as of December 31. 2009 and 2010 and the audited Combined Slatements of 
Income of WSOR, Inc. for the years ended December 31, 2009 and 2010 and (ii) the 
unaudited Combined Balance Sheet of WSOR, Inc. as of October 31. 2011 (the "Balance 
Sheet") and the unaudited Combined Slatement of Income for the ten monlhs ended 
October 31, 2011 (the fbregoing financial infomiafion in (i) and (ii) oflhis Section 3.05(a) are 
herein collectively referred to as the "Financial Statements"). The Financial Statements have 
been prepared in conformity vvith (JAAP (except in each case as described in the notes 
thereto) and on that basis fairly present in all material respects (subject, in the case of the 



unaudited statements, to normal year-end audit adjustments and the absence of notes thereto) 
the combined financial condition, results of operalions and cash fiows ofthe Company as of 
the respective dales thereof and for the respective periods indicated. 

(b) To the knowledge of Shareholder and the Company, lhe Coinpany does 
not have any material liabilities or obligations ofa nature required by GAAP to be reflected 
on a combined balance sheet of the Company or in the notes thereto thai have had or vvould 
reasonably be likely to have a material effect on the conduct ofthe business ofthe Company 
as presenlly conducted, except (i) as disclosed, reflected or reserved against in the Balance 
Sheet and the notes thereto, (ii) for items set forth in Schedule 3.05, (iii) for liabilities and 
obligations incurred in the ordinary course ofbusiness .since the date ofthe Balance Sheet and 
(iv) those liabilities that are the subjeci of another representation or warranty set forth in this 
Article III and are specifically disclosed pursuant lo such other representation or warranty or 
are not required lo be disclosed, whether because such olher representation or warranty is 
limited or qualified wiih respect lo time, dollar amount, knowledge of Shareholder or the 
Company, materiality or any similar qualification. This representation shall nol be deemed 
breached as a resull ofa change in law afier the Closing Date. 

SECTION 3.06 Assets Other than Real Propertv Interests and Intellectual 
Property. 

(a) Except as set Ibrth in Seclion 3.06. the Company has good and valid title 
to all the malerial assets reflected on the Balance Sheet or thereafier acquired, other lhan those 
set Ibrth in Schedule 3.06 or sold, collected or otherwise disposed of since the date of the 
Balance Sheet in the ordinary course ofbusiness, in each case free and clear of all mortgages, 
liens, security interests, easements, covenants, righls of way. options, claims, restrictions or 
encumbrances (collectively, "Liens") except (i) mechanics', carriers', workmen's, repairmen's 
or other like Liens arising or incurred in the ordinary course ofbusiness. Liens arising under 
conditional sales coniracts and equipment leases with third parties and Liens for Taxes that 
are not due and payable or Ihat may thereafter be paid without penally, provided that such 
Taxes are adequately reserved on the Statement when il is finalized in accordance with the 
provisions of Section 1.04.1 (the "Final Statement"), (ii) Liens Ihat secure obligations that are 
reflected as liabilities on the Financial Statements or notes thereto or Liens the existence of 
which is referred lo in the noles to the Financial Statements, (iii) Liens lo secure obligations 
under workers compensation, unemployment insurance or similar laws, and (iv) other 
imperfections of title or encumbrances, ifany. that, individually or in the aggregate, are not 
material to lhe conduct of the business of the Company as presently conducted (the Liens 
described above together with the Liens referred to in clauses (ii) ihrough (ix) of Section 
3.07, are referred lo collectively as "Permitted Liens"). 

(b) This Section 3.06 docs not relate to real property or interests in real 
property, such items being the subject of Section 3.07. or to Intellectual Properly (as defined 
belovv), such items being the subjeci of Section 3.08. 

SECTION 3.07 Real Propertv. Schedule 3.07 sets forth a complete lisl of 
all real property and interests in real property owned in fee by the Company (individually, an 
"Owned Property") and all real property and interests in real property leased by the Company 
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(individually, a "Leased Propertv"). The Company has fee litle to all Owned Property and a 
leasehold interest in all Leased Property (an Owned Property or Leased Property being 
sometimes referred to herein, individually, as a "Company Property"), in each case free and clear 
of all Liens, except (i) Permitted Liens, (ii) such Liens as are set forth in Schedule 3.07. (iii) 
leases, subleases and similar agreements set forth in Schedule 3.09, (iv) easements, covenants, 
rights-of-way and other similar restrictions of record, (v) any conditions that may be shown by a 
current, accurate survey or physical inspection of any Company Property, (vi) zoning, building 
and other similar restrictions, (vii) Liens that have been placed by any developer, landlord or 
other third party on property over which the Company has easement rights or on any Leased 
Property and subordination or similar agreements relating thereto, (viii) unrecorded easements, 
covenants, rights-of-way and other similar restrictions and (ix) for Liens that are not material lo 
the conduct ofthe business ofthe Company as presently conducted. 

SECTION 3.08 Intellectual Propertv. Schedule 3.08 sets forth a list of all 
material Intellectual Property (as defined belovv). owned, used or licensed to the Company other 
than unregistered designs and copyrights that, individually and in the aggregate, are not material 
to the conduct ofthe business oflhe Company as presently conducted. 1 he Intellectual Property 
set forth on Schedule 3.08 is referred lo in this Agreement as the "Companv Intellectual 
Propertv". Except as set forth in Schedule 3.08, (i) to the knowledge of Shareholder and the 
Company, all the Company Intellectual Property has been duly registered in, filed in or issued by 
the appropriate Governmental Entity where such registration, filing or issuance is necessary for 
the conduct ofthe business ofthe Company as presently conducted and (ii) to the knowledge of 
Shareholder and the Company, the Company is the sole and exclusive owner of. and the 
Coinpany has the right to use, without payment to any other person, all the Company Intellectual 
Property. For purposes of this .Agreement. "Intellectual Propertv" means any patent (including 
all reissues, divisions, continuations and extensions thereoO. patent application, patent right, 
trademark, trademark registration, trademark application, servicemark, trade name, business 
name, brand name copyright, copyright registration, design, design registration, or any right to 
any ofthe foregoing. 

SECllOiM 3.09 Contracts. 

(a) Except as set forth in Schedule 3.09 and in the Financial Statements, the 
Company is nol a parly to or bound by any: 

(i) written employment: 

(ii) collective bargaining agreement or olher contract vvith any 
labor organization, union or association; 

(iii) covenant not to compete that materially limits the conduct 
ofthe business ofthe Company as presenlly conducted; 

(iv) Contract (other than this Agreement) with (.A) Shareholder 
or any Affiliate of Shareholder (other than the Company) that vvill 
survive the Closing or (B) any officer, director or employee of the 
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Company. Shareholder or any Affiliate of Shareholder (other than 
employment agreements covered by clause (i) above); 

(v) lease, sublease or similar Contract wiih any person (other 
lhan the Coinpany) under which the Company is a lessor or sublessor of 
or makes available fbr use lo any person (other than the Company). (.A) 
any material Company Property or (B) any material portion of any 
premises otherwise occupied by the Company: 

(vi) lease, sublease or similar Contract vvith any person (other 
than the Company) under which the Company is lessee of or holds or 
uses, any machinery, equipment, vehicle or other tangible personal 
property owned by any person or. in any such case which has an 
aggregate fulure liability, as the case may be, in excess of $25,000; 

(vii) (A) continuing Contract for the fulure purchase of 
materials, supplies or equipment (olher than purchase contracts and 
orders Ibr inventory in the ordinary course ofbusiness), (B) management, 
service, consulting or olher similar Contract or (C) advertising agreement 
or arrangemeni; in any such case which has an aggregate future liability 
after the Closing to any person in excess of S25,000 and which liability is 
not included in the calculation ofthe Estimated Working Capital; 

(viii) Contraci which will survive the Closing under which the 
Company has borrowed any money from, or issued any note, bond, 
debenture or other evidence of indebtedness to. any person (other than the 
Company) or any note, bond, debenture or other evidence of indebtedness 
ofthe Company (other than in favor ofthe Company); 

(ix) Contract which will survive the Closing under which 
(A) the Company or any of its Affiliates, has directly or indirectly 
guaranteed indebtedness, liabilities or obligations ofthe Company or (B) 
the Company has directly or indirectly guaranteed indebtedness, 
liabilities or obligafions of any person, including the Company (in each 
case other than endorsements for the purpose of collection in the ordinary 
course ofbusiness); 

(x) Contract under which the Company has. directly or 
indirectly, made any advance loan, extension of credit or capilal 
contribution to, or olher investment in, any person (other than: (A) the 
Company, (B) extensions of trade credit in the ordinary course of 
business, and (C) de minimis loans to employees of the Company that 
total less than $25,000 in aggregate): 

(xi) material Contract granting a Lien upon any Company 
Property or any other asset; 

(xii) a povver of attorney: 



(xiii) a Contract (including a purchase order), involving a future 
payment by the Company of more than $75,000 per annum or extending 
for a term more than 180 days from the date of this Agreement (unless 
terminable without payment or penalty upon no more than 180 days' 
notice), other than purchase orders entered inio in the ordinary course of 
business after the dale oflhis Agreement; 

(xiv) a Contract (including a sales order) involving the obligation 
oflhe Company lo deliver products or services for payment of more than 
S75.000 per annum or extending for a term more lhan 180 days from the 
date of this .Agreement (unless terminable without payment or penalty 
upon no more than 180 days* nolice). other than sales orders entered into 
in the ordinary course ofbusiness after the date oflhis .Agreement; 

(xv) a Contract for the sale of any material asset (olher than 
inventory) of the Coinpany (other than sales in the ordinary course of 
business or for an amount less than $75,000 or the grant of any 
preferential rights to purchase any such asset (other than inventory) or 
requiring the consent of any party to the transfer thereof, other than any 
such Contract entered into in the ordinary' course of business after the 
date ol'this Agreement; 

(xvi) a Contract vvith any Governmental Entity: 

(xvii) a Contract for any joint venture partnership or similar 
arrangement; 

(xviii)a Contract providing for the services of any dealer, 
distributor, sales represenlalive, franchisee or similar representative by 
the Coinpany that involves future payments in excess of S75.000 during 
any 6 month period. 

(b) Except as set forth in Schedule 3.09. to the knowledge of Shareholder and 
the Company, all Contracts listed in Schedule 3.09 are valid, binding and in full force and 
eiTect and are enforceable by the Company in accordance with their terms, except for such 
failures to be valid, binding, in full force and elTect or enforceable that, individually or in the 
aggregate are not material to the conduct of the business of the Company as presently 
conducted. Except as set forth in Schedule 3.09, to the knowledge of Shareholder and the 
Company, the Company is not in breach or default in any material respect thereunder and, to 
the knowledge of Shareholder and the Coinpany, no other party to any Contracts listed in 
Schedule 3.09 is in breach or default in any material respect thereunder, except for such 
noncompliance, breaches and defaults that, individually or in the aggregate are not material to 
the conduct of the business of the Company as presently conducted. Except as set forth in 
Schedule 3.09. to the knowledge of Shareholder and the Company, no Contracts require the 
con.sent or waiver ofthe other party thereto as a result ofthe Acquisition. 

14 



SECTION 3.10 Permits. 

(a) Schedule 3.10 sets forth all material certificates, licenses, permits, 
authorizations and approvals ("Permits") issued to the Company and neces.sary to conduct 
busine.ss. Except as set Ibrth in Schedule 3.10, to lhe knowledge of Shareholder and the 
Company, all such Permits are validly held by the Coinpany. and the Company has complied 
in all material respects with the terms and conditions thereof 

(b) 'To Shareholder's knowledge, the Company possesses or has applied Ibr all 
material Permits necessary lo conduct the business of the Company as currently conducted, 
other than such Permits the absence of which, individually or in the aggregate are not material 
to the conduct ofthe business ofthe Coinpany as presently conducted. 

SECTION 3.11 Insurance, lhe Company maintains policies of fire and 
casualty, liability, directors and officers liability and other forms of insurance as are set forth on 
Schedule 3.11. " 

SECTION 3.12 Taxes. Except as set forth in Schedule 3.12: 

(a) (i) the Company, including any predecessors in interest, has filed or has 
had filed on its behalf in a fimely manner (vvithin any applicable extension periods) all 
material Tax Returns (as defined belovv) required to be filed, (ii) all material 'Ta.\es vvith 
respect lo taxable periods covered by such 'Tax Returns, have been timely paid in Tull or will 
be timely paid in full by the due date thereof and the mosl recent audited financial statements 
for the Company or any predecessor in interest reflect an adequate reserve for all 'Taxes 
payable by the Company and any predecessors in interest for all taxable periods and portions 
thereof ihrough the date of such financial statements, (iii) there are no material liens for Taxes 
with respect to any oflhe assets or properties ofthe Company or any predecessor in interest 
olher than any Permilied Liens, (iv) each such Tax Retum is true accurate and complete, and 
accurately reflects the liability for Taxes and all other malerial information required to be 
reported thereon and (v) there are no Tax Retums for any Pre-Closing Tax Period that have 
not been filed, other than those for a Straddle Period, including any such retums ihat have 
been properly extended. For purposes of this Agreement. "Tax Return" or "Tax Returns" 
shall mean all retums, declarations of estimated tax payments, reports, estimates, infonnation 
returns and statements, including any related or supporting information with respecl lo any of 
the foregoing, filed or to be filed with any 'Taxing Authority in connection vvith the 
determination, assessment, collecfion or adniini.stration of any Taxes. For purposes of this 
Agreement. "Tax" or "Taxes" shall mean all Federal, provincial, state county. local, 
municipal, foreign and other taxes, assessments, duties or similar charges of any kind 
whatsoever, including all corporaie franchise, income, composite, sales, use, ad valorem, 
receipts, value added, profits, license, withholding, payroll, employment, excise, fuel, 
premium, property, public utility, capital gains, transfer, .stamp, documentary, social security, 
allemative minimum, occupation, recapture and other taxes, and unclaimed property, and 
including all interest, penalties and additions imposed with respect to such amounts, and all 
amounts payable pursuant to any agreement or arrangement vvith respect to Taxes, including 
any such amount required to be paid on behalf of another party whether pursuant to an 
indemnification agreement, tax sharing agreemenl. or similar arrangement. 
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(b) During each entity's entire existence through the Closing Date (i) GRC 
and Northern have properly been treated as S corporations under section 1362 ofthe Code, (ii) 
WSOR. LLC has been properly treated as a disregarded entity as described in Treasury 
Regulafions seclion 301.7701-3, (iii) WSOR, Inc., including any predecessor entity (except 
Wisconsin and Calumet Railroad Company. Inc., which was merged vvith and into WSOR. 
Inc. on September 2. 1997 wilh WSOR. Inc. being the surviving corporation, and had no 
impact on the status of WSOR, Inc. wilh respect to its treatment as an S corporaiion as 
described herein) has been properly treated as either an S corporation under section 1362 of 
the Code or a qualified subchapter S subsidiary as described in Section 1361(a)(3) ofthe 
Code, except prior to October 1. 1988. (iv)to Shareholder's knowledge, Newco has been 
propcriy treated as an S corporation under section 1362 ofthe Code, and (v) to Shareholder's 
knowledge the Coinpany has been properly treated as a disregarded entity pursuant to 
1 reasury Regulation section 301.7701-3. The Internal Revenue Service, and each stale or 
local taxing jurisdiction, have, and vvill. rcspect such treatment for income tax purposes for 
such periods. 

(c) The Company, including any predecessor in interest, is nol party to or 
bound by any tax sharing agreement, tax indemnity obligation or similar agreement, 
arrangement or practice vvith respect lo 'Taxes (including any advance pricing agreemenl. 
closing agreement or other agreemenl relating to Taxes with any domestic, foreign, federal, 
provincial, nafional. state, county or municipal or other local government, any subdivision, 
agency, conimission or authority thereof or any quasi-governmental body exercising tax 
regulatory authority) (each, a "Taxing Authority"). 

(d) The Company is not required lo include in a taxable period ending after 
the Closing Date taxable income attributable to income that accrued in a prior taxable period 
bul was not recognized in any prior taxable period as a result of a change in accounting 
melhod pursuant to secfion 481(a) ofthe Code, nor could it be reasonably expected to be 
required to make by reason of a proposed or threatened change in accounting method or 
otherwise any adjustment under section 481(a) oflhe Code. 

(e) No property of the Company nor any predecessor in interest is "tax 
exempt use propcriy" or "tax-exempt bond financed property" within the meaning of 
section 168(g) oflhe Code. 

(f) (i)'There are no outstanding agreements or waivers extending, or having 
the effect of extending, the statutory period of limitalions applicable to any material Tax 
returns required to be filed vvith respect to the Company or any predecessor in interest, 
(ii) neither the Company nor any predecessor in interest has requested any extension oftime 
within which to file any material Tax Return, which retum has not yet been filed and (iii) no 
power of attorney with respect to any Tax Retum has been executed or filed with any Taxing 
Authority by or on behalf of the Coinpany or any predecessor in interest and is still in effect. 

(g) 'The Company is not a real properly holding company vvithin the meaning 
of Section 897 ofthe Code. 
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(h) No issues have been raised in any Tax examination vvith respect lo the 
Company or predecessor in interest which, by application of similar principles, could be 
expected to result in liability for Taxes Ibr the Company Ibr any subsequent period not so 
examined. 

(i) Neither the Shareholder. Newco nor the Company (including any 
predecessors in interest) have received any notice of any action, dispute, claim or audit, or lo 
the knowledge of the Shareholder or Newco. proposed or threatened against, or with respecl 
to. the Company (including any predecessors in interest), in respect of any Taxes vvith respect 
to any period that is still open under any statute of limiiaiion. nor have such parties submitted 
any voluntary disclosure lo any such jurisdiction for any such period. 

(.j) The Coinpany (including each predecessor in interest) has withheld and 
timely paid all Taxes required to have been withheld and paid and has complied vvith all 
information reporting and backup withholding requirements. 

(k) The Coinpany (including any predecessor in interest) has not been a 
"distributing corporation" (wilhin the meaning of section 355(c)(2) ofthe Code) vvith respect 
to a transaction described in section 355 ofthe Code within the 5-year period ending as oflhe 
dale oflhis Agreement. 

(I) Neither the Company, nor any predecessor, has engaged in any "listed 
transactions" or substantially similar transaction pursuant to Treasury Regulalions 
section 1.6011 -4: and neither the Company, nor any predecessor, has engaged in any 
"reportable transactions" or substantially similar transaction as described in such regulation. 

(m) There are no jurisdictions where Tax returns have nol been filed that could 
result in a material amount oT'Tax owed. 

The representations and warranties set Ibrth in this Seclion 3.12 (Taxes) shall constitute the only 
representations and warranties made by Shareholder and Newco with respect to Taxes. 

SECTION 3.13 Proceedings. Schedule 3.13 sets forth a list as ofthe date 
of this Agreement of each pending or. to the knowledge of Shareholder and the Company, 
threatened suit, action or proceeding ("Proceeding") with respect to which lhe Company or any 
predecessor in inlerest have been contacted in writing by counsel for the plaintifTor claimant or 
against lhe Coinpany or any predecessor in interest or any of iheir assets and that (a) relates to or 
involves more than $25,000. (b) seeks any injuncfive relief or (c) relates to the Iransaclions 
contemplated by this .Agreemenl. No proceeding is pending or. to the Shareholder's knowledge, 
threatened againsi Shareholder that relates to or that may reasonably be expected to effect the 
transactions contemplated thereby. Neiiher the Company nor any predecessor in interest is a 
party or subjccl to or in default under any Judgmenl. 

SECTION 3.14 Benefit Plans. 

(a) Each malerial employee benefit plan within the meaning of Section 3(3) of 
the Employee Retirement Income Security Acl of 1974, as amended ("ERISA"), maintained 
by the Company or to which the Company contributes (or has any obligation to contribute) or 
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is a party (collectively, the "Employee Benefit Plans") is listed on Schedule 3.14(a) attached 
hereto. 

(b) Except as set Ibrth on Schedule 3.14(b). or to the extent that any breach of 
the representations set forth in this sentence is not material to the conduct of the business of 
the Company as presently conducted: (i) each Employee Benefit Plan which is iniended to be 
"qualified" within the meaning of Seclion 401(a) of the Code has received a favorable 
detennination letter from the Internal Revenue Service (or has submitted, or is vvithin the 
remedial amendment period for submitting, an application for a delenninafion lelter vvith the 
Internal Revenue Service and is awaiting receipt ofa response); and (ii) the Coinpany has paid 
and discharged all of ils liabilities and obligations arising under ERISA or the Code of a 
character which, if unpaid or unperformed, would result in the imposition ofa Lien against the 
properties or assets ofthe Company. 

SECTION 3.15 Absence of Events. Except as set forth in Schedule 3.15. 
from the date of the Balance Sheet to the dale of Closing, no event has occurred that would 
individually or in the aggregate be reasonably expected lo result in a Company Material Adverse 
Effect. 

SECTION 3.16 Compliance with Applicable Laws. 

(a) To the knowledge of Shareholder and the Company, except as set forth in 
Schedule 3.16(a). the Company is in compliance in all material respects vvith all Applicable 
Laws, except for instances of noncompliance that, individually or in the aggregate are not 
material to the conduct of the business of the Company as presently conducted. This 
Section 3.16(a) does not relate lo matters with respect to Taxes, which are solely the subject 
of Section 3.12, or to environmental matters, which are solely the subject of Seclion 3.16(b). 

(b) Except as set forth in Schedule 3.16(b). (i)to the knowledge of 
Shareholder and the Coinpany. the Company holds, and is in compliance wilh, all material 
Permits required Ibr the Company to conduct its respective businesses under Environmental 
Laws (as defined below) as conducted on the Closing Date, and is in material compliance vvith 
all Environmental Laws, except for any instances of noncompliance which, individually or in 
the aggregate, have not had and vvould not reasonably be likely to be material to the conduct 
ofthe business ofthe Coinpany as presently conducted, and (ii) the Coinpany has not entered 
into or agreed to any court decree or order and is not subject to any Judgment relating to 
compliance vvith any Environmental Law or to investigation or cleanup of I lazardous Material 
(as defined belovv). For purposes oflhis Agreement. "Environmental Laws" means any and 
all Applicable Laws relating to the environment, preservation or reclamation of natural 
resources, or to lhe management, of Hazardous Materials; "Hazardous Materials" means 
(1) any and all radioactive materials or wastes, petroleum (including crude oil or any fraction 
thereoO or petroleum distillates, asbestos or asbestos containing materials, urea formaldehyde 
foam and (2) any other wastes, materials, chemicals or substances regulated pursuant to any 
Environmental Law. 
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The representations and warranties set forth in this Secfion 3.16 shall constitute the only 
representations and warranties by Shareholder and Newco vvith respect lo compliance with laws 
(Section 3.16(a)) and compliance vvith Environmental Laws (Seclion 3.16(b)). 

SECTION 3.17 Employee and Labor Matters. 

(a) Except as set forth in Schedule 3.17(a) and fbr instances that, individually 
or in the aggregate, vvould nol reasonably be likely to be malerial to the conduct of the 
business ofthe Company as presently conducted: (i) there is no labor strike, dispute work 
stoppage or lockout pending, or. to the knowledge of Shareholder and the Company, 
threatened, against the Company: (ii)to the Shareholder's and Company's knowledge, the 
Coinpany is nol engaged in any unfair labor practice: (iii) there are not any unfair labor 
praciice charges or complaints pending against the Company or any predecessor in inlerest. 
or. to lhe knowledge of Shareholder and the Company. Ihrealcncd, before lhe National Labor 
Relations Board or National Mcdiafion Board, as applicable; (iv) there are not any pending, 
or, to the knowledge of Shareholder and the Company, threatened, union grievances against 
the Company; and (v) Ihere are not any pending, or, to the knowledge of Shareholder and the 
Company, threatened, charges againsi the Company or any of their current or Ibrmer 
employees before the Equal Employment Opportunity Commission. 

(b) Schedule 3.17(b) sets forth a lisl of all officers and other employees ofthe 
Coinpany whose current annual salary (including bonus) is [ J. together with the 
current job litle or relationship lo the Company and. except with respect lo officers, lhe terms 
of vvho.se employment is governed by a Contract listed in Schedule 3.09. the current annual 
salary (including bonus) for each such person, including a description of applicable bonus or 
benefit plans (other than those listed in Schedule 3.09 applicable to such persons). Except as 
set forth in Schedule 3.17(b). there no paymenis due or but for the passage of time owing lo 
any employees or other third parties due to any change ofeontrol to Company. 

SECTION 3.18 Transactions with Affiliates. Except as set forth in 
Schedule 3.18, no Contracts between the Company, on the one hand, and Shareholder or any of 
its Affiliates, on the other hand, will continue in effect subsequent to the Closing. 

SECTION 3.19 Accounts: Safe Deposit Boxes: Powers of Aitornev. 
Schedule 3.19 sets forth (i) a true and correct list of all bank and savings accounts, certificates of 
deposit and .safe deposit boxes of the Company and those persons authorized lo sign thereon, 
(ii)true and correct copies of all corporaie borrowing, depository and transfer resolutions and 
those persons entitled lo act thereunder, and (iii) a true and correct lisl of all powers of attorney. 

SECTION 3.20 Suppliers. Schedule 3.20 lists the ten (10) largest suppliers 
ofthe Company and ils Subsidiaries laken as a whole and as of December 31. 2010. Except as 
set forth in Schedule 3.20, .since the date ofthe Balance Sheet, there has not been (i)lo the 
Company's knowledge, any material adverse change in the business relationship ofthe Company 
vvith any supplier ofnierchandi.se named in Schedule 3.20 or (ii) any change in any material term 
(including credit terms) ofthe supply agreements or related arrangements vvith any such supplier. 
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SECTION 3.21 Cu.stoiners. Schedule 3.21 lists the ten (10) largest 
customers oflhe Company as of December 31. 2010. Except as set forth in Schedule 3.21. since 
the date ofthe Balance Sheet, there has not been (i) to the Company's knowledge, any material 
adverse change in the business relationship of the Company vvith any customer named in 
Schedule 3.21 or (ii)any change in any material term (including credit terms) of the sales 
agreements or related agreements with any such customer. 

SECTION 3.22 Anti-takeover. To the extent applicable, the Coinpany. its 
respective Board of Directors and Shareholder have taken all necessary action to ensure that any 
anti-takeover provisions applicable to the Company are not applicable lo, or vvill not olhervvi.sc 
become effective as a result of the transactions conlemplaled by this Agreement. 

SECTION 3.23 Exclusivity of Representations and Warranties. The 
representations and warranties made by the Shareholder and Newco in Articles II and III are in 
lieu of and are exclusive of all other representafions and warranties, including any implied 
warranties. The Shareholder and Newco hereby disclaim any such other or implied 
representations or warranties, notwithstanding the delivery or disclosure to Purchaser or ils 
respeciive officers, directors, employees, agents or represenlalives of any documenlalion or other 
information (including any financial projections or other supplemental data). 

ARTICLE IV 

Representations and Warranties of Purchaser 

Purchaser hereby represents and warrants to Shareholder and Newco as follows: 

SECTION 4.01 Organization. Standing and Povver. Purchaser is duly 
organized, validly existing and in good slanding under the laws of the jurisdiction in which it is 
organized and has full company povver and authority and possesses all governmental franchises, 
licenses, permits, authorizations and approvals necessar}' to enable il to own. lease or olherwise 
hold its properties and assets and lo carry on its business as presently conducted. 

SECTION 4.02 Authoritv: Execution and Delivery: and Enforceability. 
Purchaser has full power and authority to execute this Agreement and the .Ancillary Agreements 
to which it is. or is specified lo be. a party and lo consummate the Acquisition and the 
transactions contemplated hereby. The execution and delivery by Purcha.ser of this Agreement 
and the Ancillary Agreements to which it is. or is specified to be, a party and the consummation 
by Purchaser of the Acquisition and the transactions conlemplaled hereby have been duly 
authorized. Purchaser has duly executed and delivered this Agreement and prior to the Closing 
will have duly executed and delivered each Ancillary Agreement to which il is. or is specified to 
be, a party, and this Agreement con.stitutes. and each Ancillary Agreement to which it is. or is 
specified to be, a party will after the Closing constitute, its legal, valid and binding obligation, 
enforceable againsi it in accordance vvith its terms. 

SECTION 4.03 No Conflicts; Consents. The execuiion and delivery by 
Purchaser oflhis Agrcemcnt do not, the execuiion and delivery by Purchaser ofeach Ancillary 
Agreement to which it is. or is specified to be, a party will nol. and the consummation ofthe 
Acquisition and the other transactions contemplated hcrcby and thereby and compliance by 
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Purchaser wilh the terms hereof and thereof will not confiict wilh. or result in any violation of or 
default (with or without notice or lapse of time or both) under, or give rise to a right of 
termination, cancellation or acceleration of any obligation or to loss ofa material benefit under, 
or result in the creation of any Lien upon any oflhe properties or assets of Purchaser or any ofits 
subsidiaries under, any provision of (i) the certificate of organization or operating agreement of 
Purchaser or any of its subsidiaries, (ii) any Contract to which Purchaser or any of its 
subsidiaries is a party or by which any of their respective properties or assets is bound or (iii) any 
Judgment or Applicable Law applicable to Purchaser or any ofits subsidiaries or their respective 
properties or assets. No Consent of or registration, declaration or filing with any (jovernmental 
Entity is required to be oblained or made by or vvith respect to Purchaser or any of ils 
subsidiaries in conneclion vvith the execution, delivery and performance of this Agreement or 
any Ancillary Agreement or the consummation of the Acquisition or the other transactions 
contemplated hereby and thereby, other than: (A) any necessary compliance with and filings 
with the STB or under the HSR Act; and (B) those that may be required solely by reason oflhe 
participation of Shareholder and the Company (as opposed to any other third party) in the 
.Acquisition and transactions contemplated hereby. 

SECTION 4.04 Securities Act. The Purchased Interests purchased by 
Purchaser pursuant lo this Agreement are being acquired for investment only and nol with a view 
to any public distribution thereof and Purchaser shall not offer to sell or otherwise dispose ofthe 
Purchased Interests so acquired by it in violation of the registration requiremenls of the 
Securities .Act or any applicable state securities laws. 

SECTION 4.05 Availability of Funds. At Closing. Purchaser will have 
cash available on hand and/or vvill have exisling credit facilities that are sufficient to enable it to 
consummate the Acquisition as herein contemplated without further approval or consent. 

SECTION 4.06 Litigafion. There are no Proceedings pending or. to 
Purchaser's knowledge, threatened againsi or affecting Purchaser at law or in equity, or before or 
by any state or federal govemmental authority, which could reasonably be expecied to adversely 
affect Purchaser's perfonnance under this Agreemenl or the olher transaction documents to 
which Purchaser is a party or the consummation of the transactions contemplated hereby or 
thereby. 

SECTION 4.07 No Known Breach. Purcha.ser has no knowledge of the 
existence of any material breach by the Shareholder or Newco of their representations and 
warranties set forth in Articles II and III. 

SECTION 4.08 Solvency. Immediately afier giving effeci to the 
transactions contemplated hereby. Purchaser and each of its subsidiaries (including the 
Company) shall be able to pay their respeciive debts as they become due and shall own property 
which has a fair saleable value greater lhan the amounts required to pay their respective debts 
(including a reasonable eslimate oflhe amount of all contingent liabilities). Immediately after 
giving effect to the transactions contemplated hereby. Purchaser and each of its subsidiaries 
(including the Company) shall have adequate capital to carry on their respeciive businesses. 
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ARTICLE V 

Covenants 

SECTION 5.01 Covenants Relating to Conduct of Business. Except for 
matters set forth in Schedule 5.01 or otherwise permitted by the terms oflhis Agreement, from 
the dale of this Agreement to the Closing, the Company shall conduct and Shareholder and 
Newco shall cause Company to conduct Company's business in the usual, regular and ordinary 
course. In addition (and without limiting the generality ofthe foregoing), except as set forth in 
Schedule 5.01 or required by the terms oflhis Agreement including, without limitation, as 
conlemplaled by Section 1.03(a)(iv) above, the Company shall not do any oflhe Ibllovving 
without the prior vvritten con-sent of Purchaser: 

(i) amend its .Articles of Organization or Operating 
Agreement; 

(ii) other than, prior to the Closing Dale, a distribution to pay 
Taxes on taxable income allocated by the Company or a predecessor in 
interest, declare or pay any dividend or make any olher distribution to ils 
members whether or not upon or in respect of any shares or membership 
interests in excess of | ]; 

(iii) (A) adopt or amend any Company Benefil Plan (or any plan 
that vvould be a Company Benefit Plan if adopted) or enter into, adopt, 
extend (beyond the Closing Date), or amend any collective bargaining 
agreement or other Contract with any labor organization, union or 
association, except in each case as required by .Applicable Law: 

(iv) grant to any executive officer any increase in compensation 
or benefits, except normal, recurring salary increases or bonu.ses or as 
may be required under existing agreements; 

(v) pay. loan or advance any amount lo. or sell, transfer or 
lease any of its assets lo. or enter into any agreement or arrangement 
vvith. Shareholder or any company or person affiliated or controlled by 
them; 

(vi) make any change in any method of accounting or 
accounting practice or policy other than those required by GAAP or 
applicable Tax Law: 

(vii) acquire by merging or consolidating vvith, or by purchasing 
a substantial portion of the assets of, or by any olher manner, any 
business or any corporation, partnership, association or other business 
organization or division thereof or otherwise acquire any assets (other 
than invenlory) that are material: 
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(viii) sell, lease, or olherwise dispose of any of ils material 
assets, except inventory and obsolete or excess equipment in lhe ordinary 
course of business; 

(ix) enter into any lease of real property: 

(x) modify, amend, lerminale or pemiit the lapse of any 
material lease of or reciprocal easement agreement, malerial operating 
agreemenl or olher material agreement relating to, real property; 

(xi) authorize any of or commit or agree to take whether in 
writing or olherwise, to do any of the foregoing actions; or 

(xii) make anv capital expenditures in excess of | 
1-

SECTION 5.02 Access to Information; Inspections. The Company shall 
afford to Purchaser and its accountants, counsel and other representatives reasonable access, 
upon reasonable notice during normal business hours during the period prior to the Closing, to all 
the personnel, books, contracts, commitments. Tax Returns, records of the Company and to the 
Company Properly, and, during such period shall furnish promptly to Purchaser any information 
concerning the Company as Purchaser may reasonably request: provided, however, that such 
access does nol unreasonably disrupt the normal operations ofthe Coinpany. 

SECTION 5.03 Confidentialilv. 

(a) Purchaser acknowledges that the infomiation being provided to it in 
connection vvith the Acquisition, the terms of this .Agreemenl and the consummation of the 
transactions contemplated hereby is subjeci lo the terms of a confidentiality agreement 
between Purchaser and Company (the "Confidentiality Agreement"), the terms of which arc 
incorporated herein by reference. Effective upon, and only upon, the Closing, the 
Confidentiality Agreement shall terminate. 

(b) Shareholder and Newco shall keep confidential all information relating to 
the Company and its predecessors in interest, the terms of this .Agreement and the 
consideration paid, e.xcept (i) as required by law or adminislrafive process, (ii) as required to 
be provided to tax professionals for the filing of tax returns, and (iii) for information that is 
available to the public on the Closing Date, or thereafter becomes available to the public other 
than as a result ofa breach oflhis Seclion 5.03(b). 

SECTION 5.04 Commercially Reasonable Efforts. 

(a) On the terms and subject lo the conditions oflhis .Agreement, each party 
shall use commercially reasonable efforts to cause the conditions set forth for the Closing to 
occur to be satisfied, including, without limitation, taking such commercially reasonable 
actions as are neces.sary to comply promptly with all legal requirements that may be imposed 
on it or any of its Affiliates with respect to the Closing. Without limiting the foregoing or the 
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provisions set forth in Section 5.04(b), each party shall use commercially reasonable efforts lo 
cause the Closing to occur on or prior to f j . 

(b) Each party shall use commercially reasonable efTorts to obtain, and to 
cooperate in obtaining, all consents from third parties necessary or appropriate to permit the 
consummation ofthe Acquisition; provided, however, that the parties shall not be required to 
pay or commit to pay any amount to (or incur any obligation in favor of) any person from 
whom any such consent may be required (other than nominal filing or application fees, or as 
required lo complete the transactions described in Seclion 1.03(a)(iv)). The parlies 
acknowledge that cerlain consents and waivers vvith respect to the transactions contemplated 
by this Agreemenl may be required from parties to the Contracts listed on the Schedules 
hereto and that receipl of certain of such consents and waivers shall be a condition to Closing 
unless waived by Purchaser. 

SF-CTION 5.05 Expenses. Whether or not the Closing takes place, and 
except as scl forth in Sections 5.08 and 9.03 and Article VIII, all costs and expenses incurred in 
connection vvith this Agreement and the Ancillary Agreements and the iransaclions contemplated 
hereby shall be paid by the party incurring such expense, including, without limitation, all costs 
and expeiLses incurred pursuant lo Section 5.04. The Shareholder or Newco shall bear any 
transfer taxes incurred in conneclion vvith the sale ofthe Interests pursuanl to this Agreement or 
arising out of or in connection with the other transactions contemplated hereby, including those 
transactions described in Seclion 1.03(a)(iv). 

SECTION 5.06 Brokers or Finders Each of Purchaser, Newco and 
Shareholder represents, as lo iiselfand its .Affiliates, that no agent, broker, investment banker or 
olher firm or person is or will be entitled to any broker's or finder's fee or any olher commission 
or similar fee in conneclion wilh any ofthe transactions contemplated by ihis Agreemenl. 

Sl-CTION 5.07 Tax Matters. 

(a) Reiurn Filings. 

(i) Except vvith respect to 'Tax Returns described in 
Section 5.07(b)(ii) below, for (A) any Tax Return fbr any taxable period 
of the Coinpany or WSOR, Inc. that includes (bul does nol end on) the 
Closing Date ("Straddle Period") and (B) any other Tax Return other than 
an income Tax Reiurn ofthe Company or WSOR. Inc. which is due after 
the Closing Date and that has nol been filed as of the Closing Dale and 
includes any period prior to the Closing Date, the [Purchaser] shall cause 
the Company to timely prepare in a manner consistent with past practice 
and cause the appropriate entity to file with the appropriale Tax 
Authorities all such 'Tax Returns required to be filed and to pay the Tax 
reflected therein; provided, however, that upon reasonable written request 
by the Shareholder in advance of the due date of such Tax Reiurn, the 
Shareholder shall have the right to review such Tax Returns for a 
reasonable period belbre they are filed and shall have a right lo 
participate in the preparation of such Tax Returns and have full and 
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complete access to all back-up records relating thereto. If Shareholder 
disagrees vvith the treatment of any items on any such Tax Return. 
Shareholder and Purchaser shall meet wilhin the next 30 days after notice 
has been provided by Shareholder as to such disagreement, and if not 
resolved by the end of such period, such dispute shall be resolved using 
the same dispute resolution process set forth in Seclion 1.04.1(d) The 
Company shall file such Tax Returns and pay Taxes due reflecting the 
result so determined vvith respect to such Tax Returns; provided. 
however, that the result shall be promplly reimbursed by the appropriate 
Party to the extent provided in accordance with Sections 1.04.1, 8.01. or 
8.07(d) vvith respect lo the taxable periods covered by such Tax Retums. 

(ii) For (.A) any Tax Return of GRC. Northem, Newco. or 
WSOR. LLC due after the Closing Date and that has not been filed as of 
the Closing Date or (B) any income 'Tax Return Ibr a taxable period of 
the Company or WSOR, Inc. thai ends on or belbre the Closing Dale, but 
where a Tax Return is not due until after the Closing Date and has nol 
been filed by such date. Shareholder shall timely prepare such Tax 
Returns in a manner consistent with past practice and cause the 
appropriate entity lo file with the appropriate Tax Authorities all such 
Tax Returns required to be filed and to pay lhe Tax refiected therein; 
provided, however, that upon reasonable written request by the Purchaser 
in advance ofthe due date of such Tax Retum distribute lo Purchaser for 
its review and approval a draft of such Tax Return. If Purchaser 
disagrees with the treatmeni of any items on any such Tax Return, 
Shareholder and Purchaser shall meet vvithin the next 30 days after notice 
has been provided by Purchaser as to such dLsagreemcnt, and if not 
resolved by the end of such period, such dispute shall be resolved using 
the same dispute resolufion process set forth in Seclion 1.04.1(d). 'The 
appropriale entity shall promptly file the Tax Reiurn and pay Taxes when 
due reflecting the result as so determined vvith the appropriate Tax 
Authorilies and pay all Taxes due with respect to such Tax Returns: 
provided, however that the result shall be promptly reimbursed by the 
appropriate Party to the extent provided in accordance with 
Sections 1.04.1. 8.01 or 8.07(d) with respecl lo the taxable periods 
covered by such Tax Returns. 

(b) Cooperation. Shareholder, Newco, the Company and Purchaser shall 
reasonably cooperate and shall cause their respective Affiliates, officers, employees, agents, 
advisors and representatives reasonably to coopcrale in preparing and filing all Tax Returns, 
including maintaining and making available to each other all records necessary in connection 
with Taxes and in resolving all disputes and audits vvith respecl to all taxable periods reialing 
to I axes. Shareholder and ils Affiliates will need access, from time lo time, after the Closing 
Date to accounting and Tax records and information held by the Company. Accordingly. 
Purchaser and the Coinpany shall (i) properly retain and maintain such records unlil such time 
as Shareholder reasonably agrees that such retention and niaintenance is no longer necessary 
bul in no case longer than the date the applicable statute of limitations expires (as extended. 
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upon vvritten request from Shareholder), and (ii) allow Shareholder and ils agents and 
representatives (and agents or represenlalives of any of ils Affiliates), at times and dales 
reasonably acceptable to the parties, to inspect, review and make copies of such records as 
Shareholder may deem necessary or appropriate from time to time, such activities to be 
conducted during normal business hours and at Shareholder' expense. 

(c) Refunds, Credits and Assessments. Any refund or credit of Ta.\es ofthe 
Coinpany or any predecessor in interest for any taxable period ending on or before the Closing 
Date, shall be for the account of Newco or Shareholder, except to the exlent such amount is 
refiected as a receivable or reduction to a payable, in Net Working Capilal. Any refund or 
credit of Taxes ofthe Company ibr any taxable period beginning after the Closing Date, shall 
be for the account of lhe Coinpany. Any refund or credit of Taxes of the Coinpany or any 
predecessor in interest for any Straddle Period shall be apportioned between Newco and the 
Company in the manner provided in Section 8.01(c). Except to the exlent that such amount 
was paid by Shareholder or Newco, or accrued as a component of Nel Working Capilal. any 
assessments of additional Taxes of the Coinpany for any taxable period ending on or before 
the Closing Date, shall be Ibr the account of Newco. Any assessments of addifional Taxes of 
the Company for any taxable period beginning after the Closing Date, shall be Ibr the account 
ofthe Company. Any asses.sinents oTTaxes ofthe Company or any predecessor in interest for 
any Straddle Period shall be apportioned belween Newco and the Company in the manner 
provided in Section 8.01(c): provided, however, no such amount shall be apportioned to 
Newco to the extent that such amount was paid by Shareholder or Newco. or the Company on 
or prior lo the Closing Date, or accrued as a component of Net Working Capital. 'The 
Company shall, if Shareholder so requests and at Shareholder's expense, cause the Coinpany 
or any predecessor in interest to file for and obtain any refunds or credits lo which 
Shareholder is entitled under this Section 5.07(c). For any taxable period prior to Closing, 
other lhan the Straddle Period, after consulting with the Purchaser and the Purchaser 
reasonably determining such acts vvill nol unfavorably impact its lax posilion for a Straddle 
Period or any Post-Closing Period. Purchaser and the Company shall permit Shareholder to 
conlrol the prosecution of any such refund claim and, where deemed appropriale by 
Shareholder, shall aulhorize by appropriate powers of attomey such persons as Shareholder 
shall designate to represent the Company or such predecessor in interest with respect to such 
refund claim. Each party shall, or shall cause its Affiliates to, forward to any olher parly 
entitled under this Section 5.()7(c) to any refund or credit of Taxes any such refund promptly 
bul not later lhan 5 days after such refund is received or reimburse such other party for any 
such credit promptly bul nol later than 5 days after the credit is allowed or applied against 
other Tax liability. The parties shall treat any refunds or payments under lhe preceding 
sentence as an adjustment to the Purchase Price unless a final determination (which shall 
include the execution ofa Form 870-AD or successor form) vvith respect to Purchaser or any 
of its Affiliates causes any such payment not lo be treated as an adjustment lo the Purcha.se 
Price for Federal income Tax purposes. Notwithstanding the Ibregoing, the control of the 
prosecution ofa claim for refund of Taxes paid pursuant to a deficiency assessed subsequent 
to lhe Closing Date as a resull of an audit shall be governed by the provisions of 
Seclion 8.07(d). The term "credit" in this subsection shall only refer to refundable credits. 

(d) 1 ax Sharing Agreements. Shareholder shall cause the provisions of any 
Tax sharing agreement between Shareholder or any of their controlled entities (other lhan the 
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Company) or with any olher party and (ii) the Company lo be tenninated on or belbre the 
Closing Date. The Shareholder shall cause any powers of attorney vvith respect to Tax matters 
to be terminated on or before the Closing Date. After the Closing Date no party shall have 
any rights or obligations under any such fax sharing agrcemcnt or similar indemnification 
agreement. 

(e) fhe Parties vvill cooperate and provide reasonable assistance to the other 
Parties lo this Agreement in order to minimize the amount of 'faxes related to or resulting 
from any ofthe iransaclions contemplated under this Agreement, including but nol limited to 
transfer Taxes resulting from the transactions described in Section 1.03(a)(iv), the purchase 
and sale of the Purchased Interests, and the carryover of employment wage bases for 
employment Tax purposes. 

(0 Neither Shareholder. Company nor Newco shall claim any Tax credits 
pursuant lo section 45G of the Code related to expenditures of the Coinpany, or any 
predecessor in inlerest, for any period afier calendar year 2011 nor assign track miles of the 
Company, or any predecessor in interest, for purposes of section 45G of the Code for such 
period. Any such Tax credits or assignment of track milcs. for calendar year 2012 or any 
calendar year thereafter, shall be claimed or assigned only by the Company after the 
acquisition of Purchased Interests ofthe Company by Purchaser. 

SECTK^N 5.08 Post-Closing Cooperation. After the Closing, upon 
reasonable written notice, Shareholder and Purchaser shall furnish or cause to be furnished to 
each other and their Affiliates and their respecfive employees, counsel, auditors and 
represenlalives access, during normal business hours, to such information and assistance relating 
lo the Company and any predecessor in interest (to the extent vvithin the control of such party) as 
is reasonably necessary for financial reporting and accounling mailers. 

SECTION 5.09 Publicity. No public release or announcement concerning 
the Iransaclions contemplated hereby shall be issued by any party without the prior consent oT 
the other parlies (which consent shall not be unreasonably withheld), except as such release or 
announcement may be required by law or the rules or regulations oT any United States or 
Canadian (as applicable) securifies exchange, in which case the party required to make the 
release or announcement shall allow the olher party reasonable time to comment on such relea.se 
or announcement in advance of such issuance; provided, however, that each ofthe Coinpany and 
Purchaser may make inlernal announcements to their respective employees that arc consistent 
with the parties' prior public disclosures regarding the transactions contemplated hereby after 
reasonable prior nolice to and consultation vvith the other. 

SECTION 5.10 Exclusivity. From the e.xecution of this Agreement Ihrough 
the earlier of Closing, the temiination oflhis Agreement pursuant to the terms contained herein, 
or I 1 (but in no event prior to the termination oflhis .Agreement). Shareholder, 
the Coinpany, along vvith their owners, principals, agents and representatives, vvill not. directly or 
indirectly, solicit proposals or indications of interest from, enter into negotiations or discussions 
with, respond lo inquiries by or indications of interest from, provide confidential information lo. 
or approve of a iransaclion with any other person, firm, or corporation regarding the acquisition 

http://relea.se


of or nialcrial investment in the Company (whether by merger, consolidation, sale of ownership 
interest or assets or othervvi.se). 

SECTION 5.11 Directors and Insurance and Indemnification. 

(a) From and after the Closing, Purcha.scr shall cause the Company to 
indemnify and hold harmless (and advance expenses, provided the person to whom expenses 
are advanced provides a reasonable and customary undertaking (which shall not include 
posting of any collateral) to repay such advances if it is ullimately determined that such 
person is nol entitled to indemnification), to the fullest extent permitted by applicable law. the 
present and former directors and officers of the Company (each a "Company Indemnified 
Party") againsi any and all cosls or expenses (including reasonable attorneys' fees and 
expenses), judgments, fines, lo.sses, claims, damages, penalties, liabilities and amounts paid in 
settlement in connection wilh any aclual or threatened claim, action, suit, proceeding or 
investigation, whether civil, criminal, administrative regulatory or investigative, arising out 
of relating lo or in conneclion vvith any circumstances, developments or mailers in existence 
or acls or omissions occurring or alleged lo occur prior to or at the Closing, including the 
approval of this Agreement or the transactions contemplated hereby or arising out of or 
pertaining to the transactions contemplated hereby, vvhelher asserted or claimed prior to. at or 
after the Closing. 

(b) The Company shall, and Purchaser shall cause the Company to. at no 
expense to the beneficiaries, either (i) continue lo maintain in effect for six (6) years from the 
Effcclivc Date directors' and officers' liability insurance and fiduciary liability insurance having 
lerms and conditions at least as favorable as the Company's currently existing directors' and 
officers' liability insurance and fiduciary liability insurance (the "Current Insurance") wilh 
respecl to matters existing or occurring al or prior to the Effective Date (including the 
transactions contemplated hereby), or (ii) purchase a six (6) year extended reporting period 
endorsement with respect to the Current Insurance (a "Reporting Tail Endorsement") and 
maintain this endorsement in full force and etTect for its full term. To the extent purchased afier 
the dale hereof and prior to the ElTective Date, such insurance policies shall be placed through 
such broker(s) and with such insurance carriers as may be specified by Buyer and as are 
reasonably acceptable to the Shareholder; provided that such insurance carrier has at least an "A-
" raling by A.M. Be.st company with respect to directors' and officers' liability insurance and 
fiduciary liabilitv insurance. 

(c) 'The goveming documents of lhe Company shall include provisions for 
indemnification, advancement of expenses and exculpation of lhe Company Indemnified 
Parlies al least as favorable as those as set forth in the governing documents of the Coinpany 
in effect on the dale oflhis Agreement. Following lhe Closing, the Purchaser .shall cause the 
Company to maintain in effect the provisions in its governing documents providing fbr 
indemnification, advancement of expenses and exculpation of Company Indemnified Parties, 
as applicable, vvith respect to the facts or circumstances occurring at or prior to the Closing, to 
the fullest extent permitted from time lo time under applicable law, which provisions shall not 
be amended except as required by applicable law or except lo make changes permitted by 
applicable Legal Requiremenls that vvould enlarge the scope of the Company Indemnified 
Parlies' indemnification rights thereunder. 

28 

http://othervvi.se


(d) If Purchaser or the Coinpany or any of their respective successors or 
assigns (i) consolidates vvith or merges into any other party and is nol the continuing or surviving 
corporation or entity of such consolidation or merger or (ii) transfers all or substantially all ofits 
properties and assets lo any party, then, and in each such case. Purchaser shall cause proper 
provisions to be made prior lo the consummation of any transaction of the type described in 
clause (i) or clause (ii) oflhis sentence so that the successors and assigns of Purchaser or the 
Coinpany, as the case may be, shall assume all ofthe obligations set forth in this Section 5.11. 

(e) This Section 5.11 is intended for the irrevocable benefit of and lo grant 
third-party righls to. the Company Indemnified Parties and shall be binding on all succes.sors 
and assigns of Purchaser and the Company. Each Company Indemnified Party shall be a 
ihird-parly beneficiary oflhis Section 5.11, and entitled to enforce the covenants contained in 
this Section 5.11. Ifany Company Indemnified Party makes any claim for indemnificafion or 
advancement of expenses under this Section 5.11 that is denied by Purchaser and/or the 
Company, and a court of competent jurisdiction determines that the Company Indemnified 
Party is entitled to such indemnification, then Purchaser or the Company shall pay such 
Company Indemnified Party's costs and expenses, including reasonable legal fees and 
expenses, incurred in connection with pursuing such claim against Purchaser and/or the 
Company, provided that such Company Indemnified Party is the prevailing party in such 
claim. The rights ofthe Coinpany Indemnified Parties under this Section 5.11 shall be in 
addilion lo any rights such Company Indemnified Parlies may have under the governing 
documents of the Company or under any applicable contracts, insurance policies or Legal 
Requirements. 

SECTION 5.12 Employee Matters. 

(a) The Purchaser, lo the extent allowable under such Employee Benefil 
Plans, shall cause any individual employed by the Company at the Closing (an "Employee") 
to receive credit for service accrued prior lo the Closing Date with the Company, as 
applicable. Ibr purposes of eligibility to participate, vesting and benefit accrual under any 
defined contribution Employee Benefit Plan for the Employees during such Employee Benefil 
Plan's fiscal year in which the Closing Date falls under any Employee Benefit Plan 
established or maintained by the Purchaser or any Affiliate thereof under which each 
Employee may be eligible lo participate on or after the Closing, lo the same extent such 
.service was recognized under comparable Employee Benefit Plans, programs or arrangements 
immediately prior to the Closing; provided, however, that such crediting of service shall not 
operate to duplicate any benefit or the funding of any such benefit. 

(b) With respect lo the welfare plans, programs and arrangements maintained, 
sponsored or contributed to by the Purchaser or its Affiliates (the "Purchaser Welfare Plans") 
in which an Employee may be eligible to participale on or after the Closing, (i) to the extent 
allowable under such Plans, the Purchaser shall waive or cause its insurance carrier to waive, 
any limitations on benefits relating to pre-existing conditions (if any) vvith respect to 
participation and coverage requirements applicable to Employees under the Purchaser Welfare 
Plans (other than any life insurance arrangement or long-term disability insurance 
arrangement that is nol fully paid for by the Purchaser and ils Affiliales) to the same extent 
such limitations are waived under the comparable Company Plan, if any, and (ii)lhe 
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Purchaser shall credit, or cause its insurance carrier lo credit under the applicable Purchaser 
Welfare Plans for the plan year that includes the Closing Date. Employees who were enrolled 
immediately prior to the Closing Date in the comparable Plans that were terminated in 
accordance vvith the preceding sentence hereof, with the deductibles, co-payments and out-of-
pocket expenses with which these Employees had been credited under such Plans for that plan 
year. 

(c) From and after the Closing, except as otherwise agreed in writing between 
the Purchaser and the Coinpany Employee, the Purchaser will cause the Coinpany to honor, in 
accordance with its lerms (including any rights of amendment, modification or termination 
provided therein), (i) the obligations in effect as ofthe Closing under any bonus and vacation 
plans, programs or agreements oflhe Company (except to the extent such plan is terminated 
or required to be terminated hereunder), but only to the extent the amounts accrued thereunder 
are included in the calculation ofthe Final Nel Working Capital Balance Sheet and (ii)the 
obligations lo provide benefits accrued as ofthe Closing Date under each Employee Benefit 
Plan, even if the Purchaser thereafter makes any modiflcalions or amendments lo any 
Company Plan. 

ARTICLE VI 

Conditions Precedent 

SECTION 6.01 Conditions to Each Party's Obligation. The obligation of 
Purchaser to purchase and pay for the Purchased Inleresls and the obligation of Shareholder to 
sell the Purchased Interests lo Purchaser is subject to the safisfaction or waiver on or prior to the 
Closing ofthe following conditions: 

(a) Govemmental Approvals. All governnienial approvals, ifany, have been 
obtained and any applicable waiting period to the consummation of the Acquisition, shall 
have expired or been terminated. This will include but not be limited to any approval by the 
S'TB and the expiration of any applicable waiting periods, together vvith any extensions 
thereof under the HSR Act. 

(b) No Injunctions. No injunction or other legal restraint or prohibition 
preventing the consummation ofthe Acquisition shall be in elTect. 

(c) Appointment of OfTicers and Directors. Stephanie Schladweiler 
("Schladweiler") shall execute any necessary resignations from all offices with the Coinpany 
and the other existing officers and directors ofthe Company shall execute such appointments, 
minutes and notice waivers as necessary to facilitate the appointment by Purchaser of its 
designees to .serve as officers of the Company and members of the Company's board of 
directors as mutually agreed to by the parties prior to the Closing. 

SECTION 6.02 Conditions to Obligation of Purchaser. The obligation of 
Purchaser to purchase and pay fbr the Purchased Inleresls is subjeci to the satisfaction (or waiver 
by Purcha.ser) on or prior to the Closing Date oflhe following condifions: 
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(a) Representations and Warranties. The representations and warranties of 
Shareholder. Newco and Coinpany in this Agreement and the Ancillary Agreements that are 
qualified as to materiality shall be true and correct, and those not so qualified shall be true and 
correct in all nialcrial respects, as of the date hereof and as of the Closing Date as though 
made on the Closing Date, except to the extent such representations and warranties expressly 
relate to an earlier dale (in which case such representations and warranties qualified as to 
materiality shall be true and cortect, and those not so qualified shall be true and correct in all 
material respects, on and as of such cariier date), except in each of the foregoing cases for 
breaches that in the aggregate are nol material lo the conduct oflhe business oflhe Company 
as presenlly conducted. 

(b) Performance of Obligations of Shareholder. Shareholder. Company and 
Newco shall have performed or complied in all material respects vvith all obligations and 
covenants required by this .Agreement to be performed or complied vvith by Shareholder and 
Newco by the time ofthe Closing. 

(c) Required Consents. Unless waived or consented lo by Purchaser in 
writing, the parties shall have received all (1) required consents and waivers (without any 
material change to contract terms) lo the coniracts set forth on Schedule 6.02(c), (2) 
subordination, non-disturbance and attornment agreements from any landlords to Company. 
(3) all documents required to be delivered to Purchaser by Sections 1.03(a)(v) and l.03(a)(vi) 
have been delivered to Purchaser at least five (5) days prior to the Closing Dale, and (4) 
Watco Holdings, Inc., the parent company to Purchaser, shall have received approval from the 
STB for it to control Company pursuant to its required Continuance in Control llling or any 
similar filing. 

(d) Due Diligence. Purchaser shall have completed due diligence to the sole 
satisfaction of Purchaser; provided, however, that this condifion shall terminate and be of no 
further force and effeci upon the earlier lo occur of December 31, 2011 or the thirtieth (30lh) 
day following execution of this Agreement unless written nolice of the non-satisfactory 
completion of due diligence is provided by Purchaser to Shareholder on or before such dale, 
as applicable 

(c) Confirmation from Companv and Shareholder lo Purchaser. Company. 
Newco and Shareholder shall deliver to Purchaser on the date of the Closing Date, prior to 
close, (i) wriiten confirmation that Ihere has been no change, event or condition that has had 
or vvould rca.soiiably be expected to have a Company Material Adverse Effect; and (ii) written 
confirmation that, to Shareholder' knowledge, the trailing twelve month adjusted EBITDA of 
the Coinpany on the Closing Date is at least (S ) Dollars. 

(0 Purchaser's Bank Group Approval. The Acquisition shall be approved by 
Purchaser's and its parent company, Watco Companies. L.L.C."s bank syndicates; provided, 
however, that this Agreement shall terminate, be deemed waived by Purchaser and of no 
further force and effect upon the earlier to occur of December 31. 2011 or the thirtieth (3()th) 
day following execution oflhis Agreement unless vvritten notice ofthe bank syndicates failure 
to approve is provided by Purchaser lo Shareholder on or before such date, as applicable. 
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(g) Purchaser's Board Approval. The Acquisition shall be approved by 
Purchaser's and its parent company. Walco Company, L.L.C.'s boards of directors: provided, 
however, that this Agreement shall terminate be deemed waived by Purchaser and of no 
further force and effect upon the earlier to occur of December 31, 2011 or the thirtieth (30th) 
day following execution of this Agreement, unless vvritten notice of the board'(s). as 
applicable failure to approve is provided by Purchaser to Shareholder on or before such date 
as applicable. 

SEC'flON 6.03 Conditions to Obligation of Shareholder. The obligation of 
Shareholder to sell is subject lo the satisfaction (or waiver by Shareholder) on or prior to the 
Closing Date ofthe following conditions: 

(a) Representations and Warranties. The representafions and waiTanlics of 
Purchaser made in this Agreement and the Ancillary Agreement qualified as lo materiality 
shall be true and correct, and those nol .so qualified shall be true and correct in all material 
respects, as ofthe date hereof and as ofthe Closing Date as though made on the Closing Dale, 
except lo the extent such representations and warranties expressly relate lo an earlier dale (in 
which case such representations and warranties qualified as to materiality shall be true and 
correct, and those not so qualified shall be true and correct in all material respects, on and as 
of such eariicr date), except in each ofthe foregoing cases Ibr breaches that in the aggregate 
are not material to the conduct ofthe business of Purchaser as presently conducted. 

(b) Performance of Obligations of Purchaser. Purchaser shall have performed 
or complied in all material respects wilh all obligations and covenants required by this 
.Agreement to be performed or complied vvith by Purchaser by the lime ofthe Closing. 

SECTION 6.04 Fruslrafion of Closing Conditions. Neiiher Purchaser. 
Newco nor Shareholder may rely on the failure of any condilion set forth in this .Article VI lo be 
satisfied if such failure was caused by such party's failure to acl in good faith or to use 
commercially reasonable efTorts to cause the Closing to occur, as required by Section 5.04. 

ARTICLE VII 

'Termination. Amendment and Waiver 

SECTION 7.01 Termination. 

(a) Notwithstanding anything to the contrary in this Agreement, this 
Agreement may be terminated and the Acquisition and the other transactions contemplated by 
this Agreemeni abandoned at any time prior to the Closing: 

(i) by mutual written consent of Shareholder. Newco and 
Purchaser: 

(ii) by Shareholder and Newco ifany ofthe conditions set forth 
in Sections 6.01 or 6.03 shall have become incapable of fulfillment, (after 
notice and the opportunity to cure, if curable) and shall not have been 
waived bv Shareholder and Newco; 

32 



(iii) by Purchaser ifany oflhe conditions set forth in Sections 
6.01 or 6.02 shall have becoine incapable of fulfillment, (after notice and 
the opportunity to cure, if curable) and shall nol have been waived by 
Purchaser: or 

(iv) by any of Shareholder, Newco or Purchaser, ifthe Closing 
does not occur on or prior to r |. 

provided, however, that the party seeking termination pursuant to clause (ii), (iii) or (iv) is nol 
then in breach of any ofils representations, warranties, covenants or agreements contained in this 
Agreement. 

(b) In the event of termination by Shareholder, Newco or Purchaser pursuant 
to this Seclion 7.01, vvritten nofiee thereof .shall forthwith be given to the other and the 
transactions contemplated by this Agreemenl shall be terminated, without further aciion by 
any party. If the transactions contemplated by this .Agreement are terminated as provided 
herein: 

(i) Purchaser shall return all documents and other material 
received from Shareholder, Newco or the Company, whether so oblained 
before or after the execution hereof, to Shareholder or at the option of 
Purchaser destroy all such documents and other material and forward 
written certification ofthe same to Shareholder: and 

(ii) all confidential information received by Purchaser vvith 
respect to the business of lhe Company shall be treated in accordance 
with the Confidentiality Agreement, which shall remain in full force and 
effect notwiihslanding the termination oflhis Agreement. 

SECTION 7.02 Effect of "Termination. If this Agreement is terminated and 
the transactions contemplated hereby arc abandoned as described in Section 7.01. this Agreement 
shall becoine null and void and of no further force and effeci, except for the provisions of 
(i) Seclion 1.4.2 relating to the Earnest Deposit, (ii) Section 5.03 relating to the obligation of 
Purchaser to keep confidential certain information and dala oblained by il. (iii) Seclion 5.05 
relating to certain expenses, (iv) Secfion 5.06 relafing to finder's fees and broker's fees, (v). 
Section 5.09 reialing to publicity, (vi) Section 7.01 and this Section 7.02 and (vii) Seclion 9.09 
relating to consent to jurisdiction. Nothing in this Section 7.02 shall be deemed to release any 
party from any liability Ibr any breach by such party of the terms and provisions of this 
Agreement or to impair the right of any party to compel specific performance by any other party 
ofits obligations under this Agreemenl. 

SECTION 7.03 Amendments and Waivers. This Agreement may nol be 
amended except by an instrument in writing signed on behalf of each oflhe parties hereto. By an 
instrumeni in writing. Purchaser, on the one hand, or Shareholder or Newco. on the other hand, 
may waive compliance by the olher wilh any term or provision oflhis Agreement that such other 
party was or is obligated to comply with or perform. 



ARTICLE VIII 

Indemnification 

SECTION 8.01 Tax Indemnificafion. 

(a) From and after the Closing. Shareholder and Newco .shall be liable for, 
and shall indemnify Purchaser, its Affiliates and each of their respective officers, directors, 
employees, stockholders, agents and representatives (the "Purchaser Indemnitees") against 
and hold them harmless from (i)any liability for Taxes attributable to or resulting from the 
breach of any representation or warranty contained in Section 3.12 Shareholder and (ii)any 
liability for Taxes ofthe Coinpany and any predecessor in interest for any taxable periods (or 
poriions thereof) ending on or before the Closing Date ("Pre-Closing Tax Period") as 
provided in Seclion 5.07 hereof provided, however, that Shareholder and Newco shall not be 
required to indemnify Purchaser in respect ofa single Tax liability more lhan once, nor shall 
they be required to indemnify Purchaser to the extent that the Shareholder or Newco bear the 
cost of such Tax as a result of their continued ownership interest in the Company. 

(b) From and after the Closing. Purchaser shall indemnify Shareholder. 
Newco and their .Affiliates and each of their respective officers, directors, employees, 
stockholders, agents and representatives (the "Shareholder Indemnitees") and hold them 
harmless from (i) any liabilily for Taxes ofthe Company Ibr any taxable period ending after 
the Closing Dale (except lo the extent such taxable period began on or before the Closing 
Date, in which case the indemnity under this Secfion 8.01(b) shall cover only that portion of 
any such Taxes that are not for the Pre-Closing fax Period, as determined under the principles 
set forth in Section 8.01(c)(ii) and (ii) any liability for Taxes attributable to an act taken by the 
Purchaser alter Closing or lo a breach by Purchaser of its obligations under this Agreement. 
Irrespective of the above, the above indemnity shall not apply to any liability that a 
Shareholder or Newco may incur after the Closing Date as a shareholder, member or olher 
investor in the Company to the exlenl such liability is attributable to Shareholder's or Newco's 
continued investment in the Company. 

(c) In the case of any Straddle Period: 

(i) real, personal and intangible property 'Taxes ("Properly 
Taxes") of the Company and any predecessor in interest for the Pre-
Closing Tax Period shall equal lhe amount of such property Taxes for the 
entire Straddle Period multiplied by a fraction, the numerator of which is 
the number of days during the Straddle Period that are in the Pre-Closing 
Tax Period and the denominator of which is the number of days in the 
Straddle Period, and if information is not readily available fbr an 
assessment of Property Taxes related to the Straddle Period, the 
assessment Tor the prior year shall be used, reflecting any significant 
changes in the applicable assets; and 

(ii) the 'Taxes of the Coinpany and any predecessor in interest 
(other than Properly Taxes) for the Pre-Closing Tax Period shall be 
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computed as if such ia.\able period ended as ofthe close ofbusiness on 
the Closing Dale, as initially setfied as part ofthe adjustment described in 
section 1.04.1, or subsequently as an adjustment in a similar manner 
vvithin 30 days after a determination of such a subsequent adjustment. 

SECTION 8.02 Other Indemnification bv Shareholder. 

(a) From and after the Closing and subject to the limitations contained in this 
Article VIII. Shareholder and Newco shall be liable for, and shall indemnify each Purchaser 
Indemnitee against and hold it harmless from, any loss, liabilily. claim, damage or expense 
including reasonable legal fees and expenses ("Losses"), suffered or incurred by such 
Purchaser Indemnitee (other lhan any Loss relafing lo Taxes, for which indemnification 
provisions are sei forth entirely in Section 8.01) arising from: 

(i) any breach of any representation or warranty of 
Shareholder which survives the Closing conlained in this .Agreement or in 
any Ancillary Agreement: and 

(ii) any breach of any covenant of Shareholder conlained in 
this Agreement requiring performance after the Closing Date 

(b) Shareholder shall not be required to indemnify any Purchaser Indemnitee, 
and shall not have any liabilily under Section 8.02(a) to the extent the liability or obligation 
arises as a result of any aciion taken or omitted to be taken by Purchaser or any of its 
.Affiliates (including any ofllcers or employees ofthe Coinpany or any Subsidiary that are 
iniended to have an equity interest or righls or options to obtain an equity interest in Purchaser 
or its Affiliates). 

SECTION 8.03 Exclusive Remedy. E.xcept as otherwise specifically 
provided Tor in this Agreement, the parties acknowledge that their sole and exclusive remedy 
with respect to any and all claims relating to this Agreement, the Acquisition and the other 
transactions contemplated hereby shall be pursuant to the indemnification provisions set forth in 
this Arficle VIII. 

SECTION 8.04 Other Indemnification bv Purchaser. 

(a) From and alter the Closing and subject to the limitations contained in this 
Article VIII, Purchaser shall indemnify each Shareholder Indemnitee against and hold it 
harmless from any Loss suffered or incurred by such Shareholder Indemnitee (olher lhan 
relating to 'Taxes. Tor which indemnification provisions are set forth in Seclion 8.01) to the 
extent arising from: 

(i) any breach of any representation or warranty of Purchaser 
which survives the Closing contained in this Agreement, or in any 
Ancillary .Agreement; and 
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(ii) any breach of any covenant of Purchaser or the Company 
contained in this .Agreement requiring performance after the Closing 
Dale. 

(b) Purchaser shall nol be required lo indemnify any Shareholder Indemnitee 
and shall not have any liability under Section 8.04(a) to the extent the liability or obligation 
arises as a resull of any action laken or omitted to be laken by Shareholder or any of their 
Affiliates. 

SEC TION 8.05 Limitations on Indemnification. Notwithstanding anything 
contained herein to the contrary, the righl oflhe Purchaser Indemnitees to be indemnified, held 
harmless and reimbursed pursuant to this Article VIII is subjeci to the following limitations and 
qualifications: 

(a) A Purchaser Indemnitee shall not be entitled to indemnification under 
Seclion 8.02 Ibr breaches of representations and/or warranties for any individual item, or 
group of related items arising out of the same condition or circumstance, where the Losses 
related thereto for which the Purchaser Indemnified Person would otherwise be entitled to 
indemnificafion are less lhan [ ] (the "De Minimis AmouiU"); provided, however, that 
ifthe Losses related thereto Ibr which the Purchaser Indemnified Person would otherwise be 
entitled to indemnification equal or exceed the De Minimis Amount, then the Purchaser 
Indemnitees shall be entitled to indemnification in full for all breaches of such representations 
and/or warranties without regard lo the De Minimis Amount (but subject to the other 
limitations set forth in this Section 8.05 or otherwise in this Agreement). 

(b) 'The Purchaser Indemnitees shall have no right to recover any amounts 
under Seclion 8.02 unlil the total amount of Losses incurred by the Purchaser Indemnitees 
exceeds [ ] (the "Deductible"), in which case the Purchaser Indemnitees vvill be 
entitled to recover the full amount of Losses in excess ofthe Deductible. 

(c) The maximum amount of Losses that may be recovered by the Purchaser 
Indemnitees under Seclion 8.02 vvill be limited to f J (the "Cap"). 

(d) The limitations set forth in clauses (a), (b) and (c) of this Seclion 8.05 
shall not apply lo breaches of the Fundamental Representations (as defined in Section 8.08 
below). 

(e) Nothing contained herein (including Sections 8.05(a). (b) and (c)) shall 
limit or restrict any Purchaser Indemnified Person's right lo maintain or recover any amounts 
in conneclion vvith any action or claim based upon fraud. 

(f) 'The Purchaser Indemnitees shall not be entitled to indemnification under 
this Agreement: 

(i) in connection vvith any claim for indemnification hereunder 
wilh respect to which the Purchaser Indemnitees has a claim, right of 
indemnification or right of set off against any third party, unless the 
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Purchaser Indemnitees assigns such claim, right of indemnification or 
right of set off against such third party to the Shareholder; 

(ii) to the extent ofthe value of any net Tax benefil realized by 
the Purchaser or the Purchaser's interest in the Company in connection 
vvith the claim which forms the basis of the claim for indemnification 
hereunder by the Purchaser Indemnitees, as detennined pursuant lo 
Section 8.05(g); 

(iii) to the exlenl of any net insurance proceeds actually 
received by the Purchaser Indemnitees in conneclion vvith the facts giving 
rise to such indemnification, as detennined pursuant to Section 8.05(o): 

(iv) to the extent the Losses oflhe Purchaser Indemnitees are 
reflected on the Final Statement or in the calculation of the Final 
Working Capital as provided in Section 1.04.1; and 

(v) in connection vvith any claim fbr indemnification hereunder 
wilh respect to a breach of representation or warranty or breach of 
covenant ifthe Purchaser had knowledge of such breach at any time prior 
to the Closing. 

' e -

(g) The amount of any indemnity provided in this Agreement shall be reduced 
(but not belovv zero) by the amouni of any reduction in Taxes paid or payable by any 
Purchaser Indemnitees as a result ofthe claims giving rise to such indemnity claim. Ifthe 
indemnity amount is paid prior to the Purchaser Indemnitees realizing a reduction in Taxes in 
conneclion vvith the claims giving rise to such payment, and the Purchaser Indemnitees 
subsequently realize such reduction in Taxes, then the Purchaser Indemnitees shall pay to the 
Shareholder the amount of such reduction in faxes (but not in excess of the indemnification 
payinent or payments actually received vvith respect to such claims). For purpo.ses of the 
preceding tvvo sentences, the Purchaser Indemnitees shall be deemed lo have realized a 
reduction in 'faxes vvith respect to a taxable year if, and to the extent that, the Purchaser 
Indemnitees' cumulative liabilily fbr 'Taxes from the Closing Dale through the end of such 
taxable year, calculated by excluding any Tax items attributable to the claims from all taxable 
years and excluding any amounts received by the Purchaser Indemnitees from the Shareholder 
and Newco fbr indemnification for such claims, exceeds the Purchaser Indemnitees' aclual 
cumulative liability for Taxes through the end of such taxable year, calculated by taking into 
account any Tax items attributable lo the amount of the claims Ibr all taxable years (to the 
extent permitted by relevant Tax law and treating such Tax items as the lasl items claimed for 
any taxable year) and such amounts received. 

(h) A Shareholders Indemnitee shall nol be entitled to indemnification under 
Section 8.04 for breaches of representations and/or warranties Ibr any individual item, or 
group of rclated items arising out of the same condition or circumstance, where the Losses 
related thereto for which the Purchaser Indemnified Person vvould otherwise be entitled to 
indemnification are less than the De Minimis Amount: provided, however, thai ifthe Losses 
related thereto for which the Purchaser Indemnified Person would olherwise be entitled to 
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indemnification equal or exceed the De Minimis Amount, then the Shareholders Indemnitees 
shall be entitled to indemnification in full for all breaches of such representations and/or 
warranties without regard to the De Minimis Amount (but subject lo the other limitalions set 
forth in this Seclion 8.05 or otherwise in this Agreement). 

(i) The Shareholders Indemnitees shall have no right to recover any amounts 
under Seclion 8.04 until the total amount of Losses incurred by the Shareholders Indemnitees 
exceeds the Deductible in which case the Shareholders Indemnitees vvill be entitled to recover 
the full amount of Losses in excess oflhe Deductible. 

(i) 'The maximum amount of Losses that may be recovered by the 
Shareholders Indemnitees under Section 8.04 will be limiied to the Cap. 

(k) The limitations set Ibrth in clauses (h), (i) and (j) oflhis Section 8.05 shall 
not apply to breaches of Sections 4.01 (Organization) and 4.02 (.Authority). 

(1) Nothing contained herein (including Secfions 8.05(h). (i) and (])) shall 
limit or restrict any Purchaser Indemnified Person's right to maintain or recover any amounts 
in connection vvith any action or claim based upon fraud. 

(m) The Shareholders Indemnitees shall not be entitled to indemnification 
under this Agreement: 

(i) in connection with any claim for indemnification hereunder 
wilh respect to which the Shareholders Indemnitees has a claim, right of 
indemnification or right of set off against any third party, unless the 
Shareholders Indemnitees assigns such claim, right of indemnification or 
right of set off against such third party to lhe Shareholder; 

(ii) to the extent ofthe value of any net Tax benefit realized by 
the Purchaser or the Purchaser's interest in the Coinpany in connection 
with the claim which forms the basis of the claim Ibr indemnification 
hereunder by the Shareholders Indemnitees, as determined pursuanl lo 
Section 8.05(n); 

(iii) lo the extent of any net insurance proceeds actually 
received by the Shareholders Indemnitees in connection with the facts 
giving rise lo such indemnificafion. as determined pursuanl lo 
Section 8.05(o); 

(iv) to the extent the Losses of the Shareholders Indemnitees 
are reflected on the Final Statement or in the calculation of the Final 
Working Capilal as provided in Secfion 1.04.1: and 

(v) in connection with any claim for indemnification hereunder 
vvith respect to a breach of representation or vvarranly or breach of 
covenant ifthe Purchaser had knowledge of such breach at any lime prior 
to the Closing. 
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(n) The amouni of any indemnity provided in this Agreement shall be reduced 
(but not belovv zero) by the amount of any reduction in Taxes paid or payable by any 
Shareholders Indemnitees as a result ofthe claims giving rise to such indemnity claim. Ifthe 
indemnity amount is paid prior to the Shareholders Indemnitees realizing a reduction in Taxes 
in conneclion vvith the claims giving rise to such payinent, and the Shareholders Indemnitees 
subsequently realize such reduction in Taxes, then the Shareholders Indemnitees shall pay to 
the Shareholder the amount of such reduction in Taxes (bul not in excess of the 
indemnificafion payment or payments actually received wilh respecl to such claims). For 
purposes of the preceding two sentences, the Shareholders Indemnitees shall be deemed to 
have realized a reduction in faxes vvith respect to a taxable year if and to the extent that, the 
Shareholders Indemnitees' cumulative liability for 'Taxes from the Closing Date through the 
end of such taxable year, calculated by excluding any Tax items attributable to the claims 
from all taxable years and excluding any amounts received by the Shareholders Indemnitees 
from the Shareholder and Newco fbr indemnification for such claims, exceeds the 
Shareholders Indemnitees' aclual cumulative liability fbr Taxes through the end of such 
taxable year, calculated by taking into account any Tax items attributable to the amouni ofthe 
claims Ibr all taxable years (to the extent permitted by relevant Tax law and treating such Tax 
items as the lasl items claimed for any taxable year) and such amounts received. 

(o) The amouni of any indemnity provided in this Agreement shall be 
computed net of any insurance proceeds actually received by an indemnitee in conneclion 
vvith or as a result of any claim giving rise to an indemnification claim hereunder. If the 
indemnity amount is paid prior to an indemnitee's actual receipt of insurance proceeds related 
thereto, the indemnitee shall assign its right to such insurance and allow the indemnifying 
party to pursue collection of such insurance proceeds. In addition, if a indemnitee 
subsequenlly receives such insurance proceeds, then the indemnitee shall promptly pay to the 
indemnifying party the amount of insurance proceeds subsequenlly received (net of all related 
costs, expenses and other claims), but not more, in the aggregate, lhan the indemnity amouni 
paid by the indemnifying party. The indemnifying party's obligafion to pay an 
indemnification claim pursuanl to this .Agreement in any instance in which insurance is 
reasonably available to cover the events and circumstances giving rise to the indemnification 
claim is subject lo the indemnitees first filing a claim under the applicable insurance 
policy(ies). 

(p) Anything herein to the contrary notwithstanding, an indemnifying party 
shall not have any liability under any provision oflhis Agreement for. and the amount ofthe 
Losses shall not include any incidental, coiLsequential (including diminution in value or lost 
profits), indirecl. special, exemplar}' or punitive damages, and in particular, without limitation, 
no "multiple of profits" or "mulfiple of cash flow" or similar valuation methodology shall be 
used in calculating the amount of any Losses. .Any liability for indemnification under this 
Article VIII shall be detennined without duplicafion of recovery by reason ofthe slate of facts 
giving rise to such liabilily constituting a breach of more than one representation, warranty, 
covenant or agreement. 

(q) Notwithstanding anything to the contrary conlained herein, an 
indemnifying party's aggregate indemnification obligations under this Agreement (including, 
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without limitation, in relation lo the Fundamental Representations and the representations of 
Sections 4.01 and 4.02) shall in no event e.xceed the Purchase Price. 

SECTION 8.06 Termination of Indemnification. The obligations to 
indemnify and hold harmless any party pursuant to Sections 8.01. 8.02 or 8.04 shall terminate 
when the applicable representation, warranty or covenant terminates pursuant to Section 8.08. 

SECTION 8.07 Procedures. 

(a) Third Partv Claims. In order fbr a person (the "indemnified party") to be 
entitled lo any indeinnification provided for under Section 8.02 or 8.04 in respect of a claim 
made by any third party againsi the indemnified party (a "Third Partv Claim"), such 
indemnified party must nolify lhe indemnifying parly in wriling (and in reasonable detail) of 
the Third Party Claim within 15 business days after receipt by such indemnified party of 
notice of the Third Party Claim. Thereafter, the indemnified party shall deliver to the 
indemnifying party, vvithin five business days' lime after the indemnified party's receipl 
thereof copies of all notices and documents (including court papers) received by the 
indemnified party relating to the Third Party Claim. 

(b) Assumption. If a 'Third Party Claim is made againsi an indemnified party, 
the indemnifying party shall be entitled to participate in the defense thereof and. if it so 
chooses, to assume the defense thereof vvith counsel selected by the indemnifying party: 
provided, however, that such counsel is not reasonably objected to by the indemnified party. 
Should the indemnifying parly so elect to assume the defcn.sc of a 'Third Party Claim, the 
indemnifying party shall not be liable to the indemnified party for any legal expenses 
subsequently incurred by the indemnified party in connection with the defense thereof, li'ihe 
indeninilying party assumes such defense, the indemnified party shall have the right to 
participate in the defense thereof and lo employ counsel at ils own expense, separate from the 
counsel employed by the indemnifying party, it being understood that the indemnifying party 
shall conlrol such defense. The indemnifying parly shall be liable for the reasonable fees and 
expenses of one counsel employed by all indemnified parties for any period during which the 
indemnifying party has not assumed the defense thereof (other than during any period in 
which the indemnified party shall have failed lo give notice of the Third Party Claim as 
provided above). If the indemnifying party chooses to defend or prosecute a Third Party 
Claim, all the indemnified parties shall cooperate in the defense or prosecution thereof Such 
cooperation shall include lhe relcntion and (upon the indemnifying party's request) the 
provision to the indemnifying party of records and infonnation that arc reasonably rclevant to 
such 'Third Parly Claim, and making employees available on a mutually convenient basis to 
provide additional information and explanafion of any material provided hereunder. Ifthe 
indemnifying parly assumes the defense of a Third Party Claim, the indemnified party shall 
agree to any settlement, compromise or discharge of a Third Party Claim that the 
indemnifying party may recommend and that by its terms obligates the indemnifying party to 
pay the full amount of the liability in conneclion vvith such Third Party Claim and which 
releases the indemnified parly completely in connection with such Third Party Claim. 

(c) Other Claims. In the event any indemnified party should have a claim 
againsi any indemnifying party under Section 8.02 or 8.04 that docs not involve a Third Parly 

40 



Claim being asserted against or sought to be collected from such indemnified party, the 
indemnified party shall deliver nofiee of such claim vvith reasonable promptness to the 
indemnifying party. 

(d) Procedures Relating to Indemnification of'Tax Claims. 

(i) If a claim shall be made by any 'Taxing Authority, which, if 
successful, might result in an indemnity payment to any Purchaser 
Indemnitee pursuant to Section 8.01. Purchaser shall promptly notify 
Shareholder in writing of such claim (a "Tax Claim"). If notice of a Tax 
Claim is not given to Shareholder wilhin a sufficient period of time to 
allow Shareholder to contest such Tax Claim effectively, or in reasonable 
detail lo apprise Shareholder ofthe nature ofthe Tax Claim, in each case 
taking into account the facts and circumstances with respect lo such Tax 
Claim, Shareholder shall not be liable to any Purchaser Indemnitee to the 
extent that Shareholder" position is prejudiced as a result thereof 

(ii) With respecl lo any Tax Claim relating solely to Taxes of 
the Company or any predecessor in interest for a Pre-Closing fax Period 
or any Straddle Period to the exlent Shareholder may be liable 
Shareholder shall control all proceedings taken in connection with such 
Tax Claim (including selection of counsel) and. without limiting the 
foregoing, may in ils sole discretion pursue or forego any and all 
administrative appeals, proceedings, hearings and conferences vvith any 
'Taxing Authority vvith respect thereto, and may. in its sole discretion, 
cither pay the Tax claimed and sue for a refund where Applicable Law 
permits such refund suits or contest the Tax Claim in any permissible 
manner, provided, however. Shareholder shall not take any aciion that 
vvill adversely affect, in a material way. any (i) Straddle Period or (ii) tax 
period beginning afier the end ofa Straddle Period or a Pre-Closing 'Tax 
Period (a "Post-Closing 'Tax Period") without the consent of Purchaser. 
Shareholder and Purchaser shall jointly control all proceedings taken in 
connection vvith any Tax Claim relating solely to Taxes of the Company 
or any prcdcccs.sor in interest Ibr a Straddle Period, other than a Straddle 
Period to the extent Shareholder may be liable; provided, however, that 
(A) Purchaser and counsel of its own choosing, shall have the righl to 
participate fully in all aspects of lhe prosecution or defense of such 'Tax 
Claim, and (B) neither Shareholder nor Purchaser shall settle any such 
'fax Claim without prior vvritten consent oflhe olher. which consent shall 
not be unreasonably withheld. Purchaser shall control all olher 
proceedings with respect to all other 'Tax Claims. 

(iii) Purchaser and the Company shall cooperate vvith 
Shareholder in contesting any Tax Claim, which cooperation shall 
include, without limitation, the provision of any necessary powers of 
attorney and the retention and (upon Shareholder' request) the provision 
to Shareholder of records and information which are reasonably relevant 
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to such 'Tax Claim, making employees available, and requesting ils 
advisors to cooperate on a mulually convenient basis lo provide 
additional infomiation or explanation of any material provided hereunder 
or to tesfify at proceedings relating to such Tax Claim. Shareholder shall 
reimburse Purchaser and Company for any reasonable aclual out of 
pocket costs and expenses incurred in cooperating vvith Shareholder for 
any 'Tax Claim for a tax period or applicable portion thereof fbr the 
period prior to the Effective Date. 

In no case shall any Purchaser Indemnitee settle or olherwise compromise any 
Tax Claim the proceedings of which are controlled by Shareholder without Shareholder' prior 
vvritten consent, which consent may be withheld in Shareholder' sole discretion. 

(c) Mitigation. Purchaser and Shareholder shall cooperate vvith each other 
with respect to resolving any claim or liabilily with rcspect lo which one party is obligated to 
indemnify the other party hereunder, including by making commercially reasonably efforts to 
mitigate or resolve any such claim or liability. In the event that Purchaser or Shareholder 
shall fail to make such commercially reasonably efforts to mitigate or resolve any claim or 
liability, then notwithstanding anything else to the contrary contained herein, the other party 
shall not be required to indemnify any person fbr any loss, liabilily. claim, damage or expense 
that could reasonably be expected to have been avoided if Purchaser or Shareholder, as the 
case may be. had made such efforts. 

SECTION 8.08 Survival of Represenlations. The representations and 
warranties contained in this Agreement shall survive the Closing as follows: 

(a) For a representation or warranty contained in Sections 2.01 (Authority), 
2.03 (Interests). 3.01 (Organization). 3.02 (Ownership Interests of the Company) and 3.03 
(Authority) (such represenlations collectively, the "Fundamental Representations"), to the 
greatest extent allowed by law bul in no event less than 99 years; 

(b) For a rcpreseniation or warranty contained in Sections [3.04 (Consents),) 
3.12 (Taxes) and 3.14 (Benefit Plans), 60 days after the applicable statute of limitation 
(including any extension thereof), but in no event less than three (3) years; and 

(c) For all olher representations or warranties, the date that is one (1) year 
following Closing. 

A Purchaser Indemnitee shall have no right to indemnity and to recover Losses unless a wrillen 
claim for indemnification specifying the basis for such claim in rca.sonable detail is made prior to 
the expiration ofthe applicable survival period. 

SECTION 8.09 No Additional Representations. The parties acknowledge 
that, except as expressly set forth in this Agreement, the Ancillary Agreements or the Schedules, 
neither party has made any additional representation or vvarranly. expressed or implied. 
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ARTICLE IX 

General Provisions 

SECTION 9.01 Assignment. In the event of a Shareholder's death, the 
rights of the deceased Shareholder under this Agreement shall be assigned to the deceased 
Shareholder's estate or intervivos trust. Except as provided in this section, this .Agreement and 
the rights and obligations hereunder shall not be assignable or transferable by any party 
(including by operation of law in conneclion vvith a merger or consolidation of such party) 
without the prior written consent of the other parties hereto. Any attempted assignment in 
violation oflhis Seclion 9.01 shall be void. 

SECTION 9.02 No Third-Party Beneficiaries. Except as provided in 
Article VIII and in Section 9.01. this Agreement is for the sole benefit ofthe parties hereto and 
nothing herein expressed or implied shall give or be construed to give lo any person, olher than 
the parties hereto, any legal or equitable rights hereunder. 

SECTION 9.03 Attomeys Fees. In the event that any aciion is filed in 
relation to this Agreement, the prevailing party in the action shall recover from the non-
prevailing party, in addition to any other sum that cither party may be called upon to pay. the 
prevailing party's reasonable attorneys' fees and costs. 

SECTION 9.04 Notices. All notices or other communications required or 
permitted to be given hereunder shall be in writing and shall be delivered by hand or sent by 
facsimile or sent, postage prepaid, by registered, certified or express mail or overnight courier 
service, or sent by e-mail, and shall be deemed given when received, as follows: 

(i) if to Purchaser. 

WATCO TR.ANSPORTATION SERVICES, L.L.C. 
315 W. 3'^ St 
Pittsburg, Kansas 66762 
Fax:(620)231-0812 
Attention: Rick Webb, CEO 
E-mai 1: rwebbi'wvvatcocompanies.com 

with a copy to: 

Watco Companies. L.L.C. 
315 W. 3'''Sl 
Pittsburg. Kansas 66762 
Fax:(620)231-0812 
Attention: Craig Richcy. EVP-General Counsel 
E-mail: crichey'Sjwatcoconipanies.coni; and 
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(ii) if to Shareholder, 

William Gardner 
Wisconsin & Southem Railroad Co 
P.O. Box 90229 
Milwaukee Wl 53209-0229 
E-Mail: bgardner@vvsorrailroad.com 

vvith a copy to: 

Martin J. McLaughlin 
Reinhart Bocrner Van Deuren s.c. 
1000 North Water Streel, Suite 1700 
Milwaukee, WI 53202 
Fax: 414-298-8097 
E-Mail: nimclaughlin'a'rcinhartlaw.com 

SECTION 9.05 Interpretation; Exhibits and Schedules; Knowledge 

(a) The headings contained in this Agreement, in any Exhibit or Schedule 
hereto and in the table oT contents to this Agreement are for reference purposes only and shall 
not affecl in any way the meaning or interpretaiion oflhis Agreement. Any matter set forth in 
any provision, subprovision. section or subsection of any Schedule shall, unless the conlext 
otherwise manifestly requires, be deemed set forth fbr all purposes of the Schedules. All 
Exhibits and Schedules annexed hereto or referred lo herein are hereby incorporated in and 
made a part oflhis Agreement as if set forth in full herein. Any capitalized terms used in any 
Schedule or Exhibit but not otherwise defined therein, shall have the meaning as defined in 
this Agreement. When a reference is made in this Agreement lo a Section. Exhibit or 
Schedule such reference shall be to a Section of, or an Exhibit or Schedule to. this Agreemeni 
unless otherwise indicated. 

(b) For purposes of this Agreement, "knowledge" with respect to the 
Company and/or the Shareholder, shall mean the knowledge of GARDNER, Jim Lombard, 
Ben Meighan. and 'Tim Karp to the extent that the same is actually known or reasonably 
should be known. 

SECTION 9.06 Counterparts; Electronic Signatures. This Agreement may 
be executed in one or more counterparts, all of which shall be considered one and the same 
agreement, and shall become effective when one or more such counterparts have been signed by 
each of lhe parties and delivered to lhe olher parties. Signatures delivered by facsimile, 
electronic mail or in pdf shall be binding Ibr all purposes hereof 

SECTION 9.07 Entire Agreement. 'This Agreement along vvith the 
Ancillary Agreements and the Schedules and Exhibits thereto, contain the entire agreement and 
understanding among the parties hereto with respect to the subject matter hereof and supersede 
all prior agreements and understandings relating to such subject matter. None ofthe parties shall 
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be liable or bound to any other party in any manner by any representations, warranties or 
covenants relating to such subject matter except as specifically set Ibrth herein or in the 
Ancillary Agreements or the Confidentiality Agreement. 

SECTION 9.08 Severability. If any provision of this Agreement (or any 
portion thereof) or the application of any such provision (or any portion thereof) lo any person or 
circumstance shall be held invalid, illegal or unenforceable in any respect by a court of 
compclent jurisdiction, such invalidity, illegality or unenforceability shall nol affect any other 
provision hereof (or the remaining portion thereoO or the application of such provision to any 
other persons or circumstances. 

SECTION 9.09 Consent to Jurisdiction. This Agreement shall be governed 
by lhe laws ofthe State of Wisconsin (regardless ofthe laws that might otherwise govern under 
applicable principles of conllicts of law) as to all matters, including bul not limiied to matters of 
validity, construction, effeci. performance and remedies. Subject to the following provisions, 
jurisdiction and venue of any suit or action lo enforce this Agreement or Ibr indeinnification 
under the provisions of Article VIII hereof shall rest solely in the federal and state courts located 
in the Stales of Kansas and Wisconsin and each oflhe Purchaser, the Coinpany and Shareholder 
hereby submits lo the personal jurisdiction of such courts Ibr the purpose of resolving any and all 
matters arising under or in respecl oflhis Agreement and agrees that personal service upon each 
such party may be made by delivery thereof to such party at the address specified herein. In the 
event of a dispute, to the extent suit is filed by Shareholder, such action shall be filed in the 
federal or state courts Ibr the Stale of Kansas. In the event ofa dispute, to the extent suit is filed 
by Purchaser, such aciion shall be filed in the federal and state courts for the Slalc of Wisconsin. 

IN WITNESS WHEREOF, Shareholder, NEWCO and Purchaser have duly executed this 
.Agreement as oflhe dale first written above. 

Shareholder 

Individually 

WSOR HOLDINGS, INC. 

By: 

Name: 
Title: 
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WATCO TRANSPORT.ATION SERVICES. L.L.C. 

By: _ 
Name: 
Title: 
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Exhibil A 

Common Slock 

Shareholder Authorized Outstanding 

William Gardner 15.000 14.800 



Exhibit B 

Escrow Agreemenl 



VERIFICATION 

STATE OF KANSAS ) 
) ss. 

COUNTY OF CRAWFORD ) 

I, Arthur E. McKechnie, III, being duly swom depose and state that I am Executive Vice 

President of W'atco Holdings, Inc., that I am authorized to make this verification, and that I have 

read the foregoing Notice of Exemplion and know the facts asserted therein are true and accurate 

as stated to the best of my knowledge, information, and belief 

ml e. ryitJL^ 
Arthur E. McKechnie III 

SUBSCRIBED AND SWORN TO before me this^^3_ day ofNovcmber, 2011, in the 
County of Crawford, State of Kansas. 

My Commission Expircs: ̂ W l c 5 e \ 3L .'̂ ^y^ î] ̂ ^~~\^ *^A^ 


